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DEPARTMENT OF VETERANS 
AFFAIRS 

38 CFR Part 3 

RI>! 2900-AE98 

Claims Based on Exposure to 
Herbicides Containin!) Dioxin (PCT I 
Chloracne) 

AGENCY: Department of Veterans 
Affairs. 
ACTION: Final rule. 

s 

SUMMARY: The Department of Veterans 
Affairs (VA) has amended its 
regulations which govern the 
adjudication of claims for service
connected disability compensation 
based on exposure to a herbicide 
containing dioxin. The amendments will 
(1) extend. from three to nine month 5, 
the period during which chloracne must 
appear following exposure to a 
herbicide containing dioxin in order to 
establish service connection. and (2) 
provide ·that there is no significant 
statistical association between exposure 
to a herbicide containing dioxin and 
pcrphyria cutanea tarda (PeT). These 
changes are necessary to implement our 
determinations based on a review of 

scientific and medical studies. The 
intended effect is to establish a rule for 
making detenninations regarding service 
connection for chloracne and PeT for all 
veterans who were exposed to 
herbicides containing dioxin du:ing 
military service. 
EFFECTIVE DATE: The amendment to 
§ 3.311a(d) is effective September 25. 
1985. The amendment to § 3.311a(c) is 
effecth'e October 21. 1991. 
FOR FURTHER INFORMATION CONTACT: 
John Bisset. Jr .. Consultant. Regulations 
Staff, Compensation and Pension 
Service. Veterans Benefits 
Administration. Department of Veterans 
Affairs. 810 Vermont Avenue. NW .• 
Washington. DC 20420. (202) 233-3005. 
SUPPLEMENTARY INFORMATION: In the 
Federal Register of March 19. 1991 (55 
FR 11536-11537). VA published a 
propos,,1 to amend 38 CFR 3.311a in 
order to extend the period during which 
chloracne must appear following 
exposure to a herbicide containing 
dioxin in order to establish service 
connection. and to codify the Secretary's 
decision that there is no significant 
statistical association between exposure 
to a herbicide containing dioxin and 
PCT. Interested persons were invited to 
submit written comments. suggestions or 
objections on or before At>ril18, 1991. 
We received one comment from the 
American Legion. 

The commenter submitted a report 
concerning a person with PCT who had 
been exposed to TCDD which had been 
published in the Morbidity Mortality 
Weekly Report of March 2. 1984. saying 
he was not awa~e whether the Veterans 
Adviso;"}' Committee on Environmental 
Hazards (V ACEH) had considered the 
case. V ACEH met an May 23. 1991. and 
reviewed the report. Due to a number of 
factors, including the subject's exposure 
to a number of chemical compounds 
plus his history of chror.ic alcohol 
ingestion. which has been reported to 
result in per. the report docs not 
warrant a change in the previous 
determination that there is no significant 
statistical association between expcsure 
to a herbicide containing dioxin and per. 

The commenter also submitted for 
consideration by VACEH a copy of an 
article from the spring edition of New 
Solutions. Journal of Occupational and 
Environmental Health concerning the 
American Legion's Agent Orange 
Scientific Task Force Report. 

At its meeting of May 16-17. 1990. 
VACEH had conducted its own review 
of the Agent Orange Scientific Task 
Force Report and found that from a 
scientific standpOint. the conclusions of 

the Task Force represent an over· 
interpretation of inconclusive data and 
an oversimplification of 8 complex 
biological process. VACEH further 
found that the Task Force presented 
only a selective review of the literature 
and its review appeared to be generally 
uncritical and lacking of any discussion 
of the strengths and weaknesses of 
particular studies. The article submi l ted 
by the commenter is essentially a 
summary of the Task Force Report and 
its conclusions. and it contains no new 
evidence or insights which would 
warrant a change in either VACEH's 
assessment of the Task Force Report or 
V A's previous determination that there 
is no significant statistical association 
between exposure to a herbicide 
containing dioxin and PCT. 

The commenfer dlso noted that the 
National Institute for Occupational 
Safety and Health (NIOSH) Registry of 
Dioxin Workers. which was partially 
reported in the January 24. 1991, issue of 
the New England Journal of Medicine. 
wiH offer a further opportunity to study 
the relationship between dioxin a:ld 
PCT. and suggested that VA defer 
publishing the final rule until the 
complete NIOSH study is available for 
review. 

Since the body of currently available 
scientific and medical literature does 
not support a finding that there is a 
significant statistical association 
between exposure to a herbicide 
containing dioxin and subsequent 
development of PCT. delaying 
publication of the final rule based 00 
speculation as to what one future study 
might indicate would serve no useful 
purpose. Should future scientific or 
medical studies warrant a change in t~e 
Secretary's determination. the regulHtltJn 
will be amended accordingly. 

The Secretary finds good cause for the 
assigned effective dates for these 
regulatory amendments. Because in 
Nehmer v. United States Veterans 
Administration. 712 F. Supp. 1404 (N.D. 
Cal. 1989). the court invalidated VA's 
original service connection 
determinations in 38 CFR 3.311a(d) ab 
initio. and because those determinations 
were the original regulatory response to 
the mandate in section 5(a)(1) of the 
Veterans' Dioxin and Radiation 
Exposure Compensation Standards Act. 
Public Law 98-542. 98 Stat. 2735 (1984). 
we are making the amendment to 
§ 3.311a(d) effeclive relroactive to 
September 25.1985. the original effective 
date of the section. Since § 3.311a(d) 
serves as a substitute for a void 
regulation. this effective date is 
appropriate. 
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We are making the amendment to 
§ 3.311a(C1 effective Ibe date of 
publication of Ibe final rule. The 
Secretary finds good cause for doing so 
since the extension of the manifestation 
period for chloracne from three to nine 
montha foUowing exposure to a 
herbicide containing dioxin relieves a 
restriction and will not work to the 
detriment of any claimant. This decision 
is fully consistent wilb VA's 
longstanding policy to administer the 
law under a broad interpretation for the 
benefit of veterans and their dependents 
(38 CFR 3.102). 

V A appreciates the comment 
submitted in response to the proposed 
rule. which i. now adopted without 
amendment. 

The Secret"';' hereby certifies that 
this regulatory amendment will not have 
a significant economic impact on a 

. "" substantial number of small entities as 
they are defined in the Regulatory 
Flexibility Act (RFA). 5 U.S.C. 601-a12. 
Vhe reason for this certification is that 
tbis amendment would not directly 
affect any small entities. Only VA 
beneficiaries could be directly affected. 
Therefore. pursuant to 5 U.S.c. 605(b). 
this amendment is exempt from the 
initial and final regulatory flexibility 
-analysiS requirements of sections 603 
UJIId 604. 

In accordance with Executive Order 
12291. Federal Regulation. the Secretary 
has detennined that this regulatory 
artIendment is non-major for the 
following reasons: 

11) It will not have an annuareffect on 
the economy of $100 million or more. 

(2) It will not cause a major increase 
in -costs or prices. 

(3) It will not have significant adverse 
eflects on compeli lion. employment. 
investment. productivity. innovation. or 
on the ability of United States-based 
en~erprigea to compete with foreign
ba~ed enterprises in domestic or export 
markets. 

The Catalog of Federal DomesUc 
Assistance program numbers are 64.101. 
64.109 and 64.110. 
Usil of SUbject81n 38 eFR Part 3 

Adminisb'ative practice and 
procedure. Claims, Handicapped. Health 
care. Pension. Veterans. 

Approved: September 13. 199L 
Edward I- DuwiaIId. 
Secretaryo{ Velel'l1noA/fain. 

For the reasons set out In the 
preamble. 38 CFR part 3 Is amended .8 
tet fortb below: 

PART 3-ADJUDICATION 

Subpart A-Pensiou. Compensalion. and 
Dependency and Indenmity 
Cnmpensation 

1. The authority citation for part 3, 
subpart A. continues to read as follows: 

Authority. 72 Sial 1114: 38 U.S.C. 210. 
unles8 otherwise noted. 

2. In § 3.311a(c)(II. remove the word 
"three" where it appears and insert. in 
its place. the word "nine", 

3. Section 3.311a is amended by 
adding a new paragraph (d) and revising 
the authority citation at the end of the 
section to read as follows: 

§ 3.3". CIalm8 baHd on .xpo ..... to 
herbiCides containing dioxin. 

• 
(d) Diseases not associated witb 

exposure to herbicides containing 
dioxin. Sound scientific and medical 
e,,"idence does not establish a significant 
statistical association between exposure 
to herbicides containing dioxin and 
porphyria cutanea larda. 

• 
(Authority. Sec. 5. Pub. L. 9&-542, 98 Slat. I 

2725.2727 (38 U.5.c. 354 note~ 38 U.S.c. I 
501(0)) =J [FR Ooc. 91-24842 Filed lQ-.l8-91: M5 amI 
.IWHO CODE 1320-(11-11 

COMPLIMENTS OF: 
VIETNAM VETERAN! AGENT ORfl.NGE HEALTH STUDY 
P.O. BOX #1236 
EATONTOWN, NEW JERSEY 07724 
(908) 544-1082 

1 NOVEMBER 1991 
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Oated: October 11. 1991. 
CarlC.a-. 
A •• i,lanl DjrtlCtor. Eastern Support Center. 

For the reasonl let out In the 
preamble. title 30. chapter VI/. 
lubchapter T of th. Code of Federal 
Regulations is amended al let forth 
below: 

PART 835-0HIO 

1. The authority citation for part 935 
continues to read as follows: 

Authority: 30 U.S.c. 1201 .t .. q. 

2. In 1935.15. a new paragraph Izz) Is 
added to read as follows: 

1135.1. Appro.aI 01 regulatory prognm 
amondments. 
• • • • • 

(zz) The following amendment to the 
Ohio regulatory program. a. origlnaUy 
submitted by letter ddted January 31. 
1989. later revised and lubmitted by 
letter dated August 10. 1989. and 
clarified on July 18. 1990. August 24. 
1990. and Augu.t 1. 1S91. Is approved 
effective October 21. 1991: Revised 
Amendment Number 38 which consists 
of revision. to the Oblo Administrative 
Code (OAC) at Section 1501:13-12-{)3 
concerning subsidence control. 

(FR Doc. 91-25277 Filed 10-18-91: 8:45 om) 
IIUJtICI CODE a ......... 

DEPARTMENT OF VETERANS 
AFFAIRS 

38CFR Part 3 

RIN 2900-AEII 

Clalma Ba.ed on Expoaure to 
Herbicide. Containing DIoxin (PCT I 
Chloracne) 

AGENCY: Deparbnent of Veterans 
Affairs. 
aCTION: Final rule. 

.uMMallV: The Department of Veterans 
Affairs (VA) hal amended It. 
regulation. which govern the 
adjudication of clalml for .ervice
connected disability compensation 
based on exposure to a herbicide 
containing dioxin. The amendment. will 
(1) extend. from three to nine month •• 
the period durinS which chloracne must 
appeer following expo.UN IU , 
herbicide containing dioxin In order to 
establish service connection, and (2) 
provide that there I. no .lplRcant 
statistical as.oclatlon between exposure 
to • herbicide containing dioxin and 
~rph;;!a filItanea tarda (~. Thes. . 
riHg? are nece'lary M·4fement our 
determination. baaed on a review of 

scientific and medical studies. The 
Intended effect i. to e.tablish a rule for 
makins determination. regardins sen' ice 
connection for chloracne and PCT for aU 
veterans who were exposed to 
herbicide. containing dioxin during 
military .ervlce. 
UFECTIVE DaTE: The amendment to 
I 3.311a(d) II eff.ctive September 25. 
1985. The amendment to I 3.311a(c) is 
effectiva October 21. ~991. 
FOR FURTHEilINFOiluanDN CONTaCT: 
John Bis.et Jr .. Consultant Regulation. 
Staft Compensation and Pension 
Service. Veterans Benefit. 
Admlnistralion, Deparbnent of Veterans 
Affairs. 810 Vermont Avenue. NW .. 
Washington. DC 20420. (202) 233-3005. 
_PU!MENTARY INPOlluanDN: In the 
Federal Register of March 19. 1991 (56 
FR 1153&-11537). VA published a 
proposal to amend 38 CFR 3.311a In 
order to exteod the period during which 
chloracne must appear following 
exposure to a herbicide containing 
dioxin in order to establish serillce 
connection. and to codify the Secretary'. 
decision that there il no Ilgnificant 
statistical association between exposure 
to a herbicide containing dioxin and 

Interested persons were Invited to 
....".:t:"_ ,. written or 

1991. 

====the 
~bmitt a report 

who had 
been exposed to TCDD had been 

.publl.hed In the Morbidity Mortality 
Weekly Report of March 2. 1984. laying 
he was not aware whether the Veterans 
Advisory Committee on Enviroruriental 
Hazards (V ACEH) had considered the 
ea.e. VACEH met on May 23. 1991. and 
reviewed the report Due to a number of 
factors. including the lubJect'l exposure 
to a number of chemleal compound. 
plu. hll history of chronic alcohOl 
Inge.tion, which ha. been reported to 
result In PCT. the report doe. not 
warrant a change In the previoul 
determination that there I. no Ilgnificant 
statistical association between exposure 
to a herbicide containing dioxin and 
PCT. 

The commenter also lubmltted for 
consideration by VACEH a copy of an 
article from the .prlng edition of New 
Solution •• Joumal of Occupational and 
Environmental Health the 

;~ ,; 1990. 
V ACEH Itl own review 
of the Agent Orange Scientific Ta.k 
Force Report and found that from a 
scientific .tandpoint the conclusions of 

the Task Force reprelent an over
interpretation of inconclusive data and 
an oversimplification of • complex 
biological procesl. V ACEH further 
found that the Task Force pre.ented 
only a .eleclive review of the literature 
and its review appeared to be generally 
uncritical and lacking of any disCll5!lion 
of t~e strength. and weaknesses of 
particular .tudies. The article .ubmit!.d 
by the commenler I. essentially a 
summary of the Task Force R.port and 
ill conclusior.s. and it contains no new 
evidence or Insights which would 
worrant a change In either VACEH'. 
a •••• sment of the Task Force Report or 
VA's previous determination that there 
II no significant alaUstical association 
between exposure to a herbicide • 
containlns dioxin and PCT. .. "" 

also noted that the 
(or Occupational 

Saf.ty and Health (NIOSH) Registry of 
Dioxin Workers. which was partially 
reported in the January 24. .1991. issue of 
the New England Journal of Medicine. 
will offer a further opportunity to study 
the relationship between dioxin and ~ 
PCT. and suggested that VA defer C 
puhlishing the final rule until the • 
complete NIOSH study i. availabie f'Jr "~ 
re.iew. 't 

Since the body of current:y availallle 
scientific and medical literature docs 
not support a finding that there Is a 
sig'1.ificant atatistical association 
be! ween exposure to a herbicide 
corotaining dioxin end sul,aelluent 
deveio~'mer't ,of PCT 

..... ~" •• warrant a change in lhe 
Se';retary'l determlnalipn: the regulation 
wi'l be amended eccordingly. 

The Secretary find. sood cauae for the 
as,iped effective dates for these 
regulatory amendmentl. Because in 
Nehmerv. United State. Veteran. 
Administration. 712 F. Supp. 1404 (N.D. 
Cal. 1989). the courl invalidated VA's 
originallervice connection 
determinations In 38 CFR 3.311a(d) ab 
imlio. and becaule those detenninations 
w('re the original regulatory response to 
thl! mandate In section 5(1)11} of the 
Vtterans' Dioxin and Radiation 
Exposure Compensation Standards Act. 
Public Law 98-5-12. 98 Stat. 2735 (1984). 
Wf! are making the amendment to 
,3.311a(d) effective retroactive to 
September 25. 1985. the Original effective 
dale of the section. Since 1 3.311ald} 
lerves .1 a lubstitute for a void 
regulation. this effective date Is 
appropriate. 
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We are maJdng the amendment to 
I 3.311a(c) eRective the date of 
publication of the final rule. The 
Secretary fiDda 800d ca ..... for.doiDa eo 
since the exlellalon of the manlfeatation 
period for chloracne from three to nine 
montha foUowina axpollUre to a 
herbicide contalnlna didxin relievel a 
restriction and win not work to the 
detriment of any claimant. Thll decision 
I. fully co""lltenl wilh VA'I 
longstandlna policy 10 administer the 
law under a broad inlerprelation for the 
benefit oheteranl and Ihelr dependenll 
(38 CFR 3.102). 

VA appreciales the comment 
lubmitled in reoponse to the proposed 
rule. which II now adopted withoul 
amendment. 

The Secrelary hereby certifies thai 
Ihis reaulatory amendmenl wID nol have 
I significant economic imp8~ on a 
.ubltantial number of Imall entities as 
they are defined In the Regulalory 
Flexibility Act iRFA). 5 U.s.C. 601-&2. 
The re880n for thil certification II that 
this amendmenl would nol directly 
arrect any small entitlea. Only VA 
beneficiaries could be directly affecled. 
Therefore. pursuanl to 5 U.S.C. 605{b). 
thi. amendment II exempl from the 
IniUal and final reaulatory flexibility 
analYlis requlrementl of oectlons 603 
and 604. 

In accordance wilh Executive Order 
12291. Federal Regulation. the Secrelary 
has determined lhal thil resulalory 
amendmenlll non·major for the 
following reasons: 

(1) It will nol have an annual eRecl on 
the economy of $100 million or more. 

(2) It will nol cause a major increase 
In costl or prices. 

(3) It wiD nol ha,·e lignificanl adverse 
.rrecla on competition, employment, 
investment, productivity. innovation, or 
on the ability of United Sialel·based 
enterprises 10 compete with foreian
based enterprise. in domestic or export 
markela. 

The Catalog of Federal Domestic 
Assistance program numbers are 64.101. 
(;U09 and 64.110. 
Lisl of Subjects in 38 crR Part 3 

Administrative practice and 
procedure. Claims. Handicapped. Health 
care. Pension. Veterans. 

Appro\'ed: September 13. 1991. 

Edward J. ne ... iaakl, 
Sl:cretcrJ" 0/ Veleralt6 Aliai,.. 

For the rea Ions Ict out in the 
pro.mble. 38 CFR part 3 Is amended as 
s('t forth below: 

PART 3-ADJUDICATION 

Subpart A-PenaloD CompelllllUon. 8l1li 
o.peadlM'C)' 8IIIIlDdemnilY 
CompensatiaD 

1. The authority citation for part 3, 
subpart A. continue. to read al followl: 

Authoritr. n SIaL 1114: 38 u.s.c. no. 
unI ... oIherwUe aotad. 

. z. In" 3.311a(c)(1). remove the word 
"three" where It appears and Insert, In 
lla place. the word ''nlne"; 

3. Section 3.311a I. amended by 
adding a ne,.. paragraph (d) and revilina 
the authorilY citation allhe end of Ihe 
oection to read .1 followl: 

fUll. ClaimlbaHd on BlIfN*IN to 
__ conlllnlng dioxin. 

• • • • • 
(d) Diseases no/ associated .. .-i/h 

exposure /0 he'rr,b~l~·c~i,j~e~.~~~~ 
dioxin. Sound ~ 

Administration Service. Veteranl Health 
Administration. 810 Vermont Avenue. 
NW .• Washinalon. DC 20420. (202) 535-
7680.· . 

aUPPLEMENTAIIY .. FORMATION: The 
Veteranl' Benefila and Service. Acl of 
1988. Public Law 1~ oection 108, 
significantly modified Ihe authorily of 
VA 10 pay Iravel benefit •. II requi ... 
Ihal. If VA provides any beneficiary 
travel ralmbunemenl under section 111 
In any gl\'On fiscal year. then paymenla 
must be provided In that year in the 
cases of travel for health-care services 
for aU the calegories of beneficiaries 
specified In the ltalule. In order to limit 
Ihe overall cost of thi. program. Ihe law 
Imposes a $3 one-way deductible 
applicable 10 all travel excepl for 
veleranl olherwise eligible for 
beneficiary travel reimbursement who 
ere Iravelina by special modes of 
transportation. or to receive a 
compensation and pension examination. 

l/ilil&..ln order to limit the overaUimpacl on 
veteranl whose clinical needs diclale 
frequenl travel for VA medical care. an 
$18 per calendar month cap on Ihe 
deductible would apply for those 
veterans who are pre-approved aB 
needing 10 trovel on a frequenl basis. 
The regulatio"" conlaln several 
provisions intended to clarify the 
meaning of I,·rms used in the law. They 
derme the 101m "unable 10 defray lhe 
expenses of travel" 10 include Bervice
connecled velerans raled alleasl 30 
percent. and veterans traveling in 
connection ,.Ith treatment of a service
connected di.abllity. Thai will aBsure 
Ihallhose velerans are able 10 receive 
the same benefit that nonservlce
connected veterana can receive to travel 
by a special rnode of transportation. 

(Aulhodly: See. 5. Pub. L. 9&-542. 98 Stat. 
2725.2727 (38 U.S.c. 354 Dote); 38 U.S.c. 
501(0)) 

IFR Doc. 81-2-1842 Filed 10-1tH11; 8:45 amI 
..... CODE uao-ot .... 

38 CFR Part 17 

RIN2IOO-AC70 

Transportation 01 Clalmants and 
Beneficiaries ' 

AGEIICY: Department of Veterans 
Affairs. 
ACTION: Final regulations. 

8UUMARY: The Department of Veterans 
Affairs (VA) hereby adopls. as final 
regulations. a proposed regulation which 
was published in the Federal Regilt .. on 
Friday. February 1.1991. al 58 FR 4025. 
The proposed regulations amended Ih. 
Transportation of Claimanls and 
Beneficiaries regulations (38 CFR. part 
17. 117.100) concernina the provision of 
beneficiary Iravel reimbursement 10 
specified categorie. of eligible veteralTs. 

This action wal taken in accordance 
with the Veterans' Benefits and Services 
Act of 1988. Public Law 100-322. section 
108. which restores in large part, V A 
lra\'el reimbursement benefits. 
EI'RCTIVe DAT!:: These regulations are 
relroactively effeclive July 1. 1988. as 
required by law. 
FOil FURTH£R INFORMATION CONTACT: 
Stuart E. Mounl. Medical Administration 
Program Specialist. Policies and 
Procedures Division (161B21. Me~;cal 

such as an ambulance. when necessary. 
The regulations also clarify Ihe meaning 
of severe finllncial hardship for 
purposes of waivina the deductible, 
They slale thai hardship will result 
when loss of employmenL iIlnes. or 
disabilily ca"se income 10 drop below 
Ihe maximum level of VA pension. 
which In 199U was $10.824 for a sin81e 
veteran. Fin. l1y. the regulations clarify 
which persons in addition to veterans 
are eligible In receive beneficiary travel 
payments. including attendants when it 
has been determined in advance that the 
beneficiary's physical or mental 
condition re(fuires the presence of an 
attendant 

On Fridoy. Februory 1.1991. VA 
published a proposed reRulation in the 
rederal Register al56 FR 4025. 
amending lhl~ Transportation of 
Claimants and Deneficiaries regulations 
(38 CFR part 17. 117.100) 10 Incorporale 
the Veteran&' Benefits and Services Act 
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