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50 titles pursuant to 44 U.S.C. 1510.
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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 319
[Docket No. 02—-084-2]

Removal of Cold Treatment
Requirement for Ya Pears Imported
From Hebei Province in China

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Final rule.

SUMMARY: We are removing the cold
treatment requirement for Ya pears
imported from Hebei Province in the
People’s Republic of China. The cold
treatment requirement had been
imposed to ensure that Ya pears did not
introduce the Oriental fruit fly into the
United States. The People’s Republic of
China has submitted data indicating that
no Oriental fruit flies have been found
in Hebei Province since the beginning of
1997 and has requested that we remove
the cold treatment requirement. This
action will remove a restriction that no
longer appears necessary.

EFFECTIVE DATE: June 10, 2003.

FOR FURTHER INFORMATION CONTACT: Dr.
Inder P. Gadh, Import Specialist,
Phytosanitary Issues Management Team,
PPQ, APHIS, 4700 River Road, Unit 140,
Riverdale, MD 20737-1236; (301) 734—
6799.

SUPPLEMENTARY INFORMATION:

Background

The regulations in “Subpart—Fruits
and Vegetables” (7 CFR 319.56 through
319.56-8, referred to below as the
regulations) prohibit or restrict the
importation of fruits and vegetables into
the United States from certain parts of
the world to prevent the introduction
and spread of plant pests that are new
to or not widely distributed within the
United States.

On December 20, 2002, we published
in the Federal Register (67 FR 77940—
77942, Docket No. 02—084—1) a proposal
to amend the regulations in § 319.56—
2ee by removing the requirement that
Ya pears imported from Hebei Province
in the People’s Republic of China be
cold treated for Oriental fruit fly. We
proposed to remove this requirement
because fruit fly trapping data submitted
in March 2000 by the People’s Republic
of China showed no occurrence of
Oriental fruit fly in Hebei Province for
1997 through 1999. Further data have
continued to indicate that Oriental fruit
fly is not present in Hebei Province. In
addition, the cool climate of Hebei
Province, which is comparable to that of
Pennsylvania in the United States, does
not favor the development of Oriental
fruit fly. We proposed to leave the other
safeguards required by § 319.56—2ee for
Ya pears from Hebei Province in place,
as they help to prevent against the
introduction of other plant pests.

We solicited comments concerning
our proposal for 60 days ending
February 18, 2003. We received four
comments by that date. They were from
a private citizen, an industry advocacy
group, and representatives of State and
foreign governments. The issues raised
by the commenters are discussed below.

One commenter opposed the
proposed rule on the grounds that it
would increase the risk of a fruit fly
outbreak in the United States, with
potentially devastating effects for U.S.
agriculture.

When the Animal and Plant Health
Inspection Service (APHIS) originally
allowed the importation of Ya pears
from China, we required that the pears
be cold treated because we had no
information indicating that Oriental
fruit fly was not present in Hebei and
Shandong Provinces. As stated above,
we now have data submitted by the
People’s Republic of China that
indicates that Oriental fruit fly is not
present in Hebei Province; in addition,
climatic conditions there do not favor
its establishment. (Note: In the proposed
rule and in the regulations in § 319.56—
2ee, we incorrectly refer to Shandong
Province as ““Shadong Province.” This
rule corrects that error in the
regulations, and we refer to the province
by its correct name throughout this
document.)

In order to require cold treatment for
Ya pears imported into the United

States from Hebei Province, we would
have to have scientific evidence
indicating that Oriental fruit fly is
present in Hebei Province and that
importing Ya pears from Hebei Province
would pose a risk of introducing
Oriental fruit fly into the United States.
The available scientific evidence, to the
contrary, indicates that the cold
treatment requirement for Ya pears
imported from the Hebei Province in
China is no longer necessary. We cannot
require treatment based on a purely
theoretical risk of pest introduction.
Therefore, we are removing the
requirement that Ya pears imported into
the United States from Hebei Province
be cold treated, and we are making no
changes in response to this comment.

One commenter supported the
proposed rule on the condition that the
People’s Republic of China maintain an
Oriental fruit fly detection program in
Hebei Province and submit annual
reports to APHIS affirming that fruit fly
continues not to be present in Hebei
Province. Furthermore, this commenter
asserted, if Oriental fruit fly is ever
detected in Hebei Province, APHIS
should immediately reinstate the cold
treatment requirement.

The People’s Republic of China will
continue trapping and surveying for
Oriental fruit fly and for other fruit flies
and quarantine pests in Hebei Province
after this final rule becomes effective.
We will not, however, require that
China submit the trapping and
surveying data to us. Climatic
conditions do not favor the
establishment of Oriental fruit fly in
Hebei Province, and we have no reason
to suspect that Oriental fruit fly will
become established there. Nevertheless,
if trapping data were to indicate in the
future that a quarantine pest such as
Oriental fruit fly is present in Hebei
Province, the national plant protection
organization of China would notify
APHIS immediately, fulfilling its
obligation to do so under trade
agreements for agricultural products.
Thus, any requirement that the People’s
Republic of China continue submitting
trapping data would, in practice, only
mandate repeated submissions of
negative data. Since we already have
data sufficient to prove that Oriental
fruit fly does not exist in Hebei
Province, we do not believe further
submissions of negative data are
necessary.
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In the event that Oriental fruit fly is
detected in Hebei Province after this
final rule becomes effective, we would
take any and all appropriate actions to
ensure that this plant pest is not
introduced into the United States. Such
actions may include, but may not be
limited to, the reinstatement of the cold
treatment requirement for Ya pears
imported from Hebei Province.

One commenter questioned the
reliability of the fruit fly trapping data
submitted to us by the People’s
Republic of China. We have examined
the data and believe it to be accurate. In
the proposed rule, we invited persons
interested in reviewing the data to
contact the person listed under FOR
FURTHER INFORMATION CONTACT. We
received no comments asserting that any
specific aspects of the data appeared
unreliable. We are making no changes in
response to this comment.

One commenter argued that the recent
rise in the quantity of imports of Ya
pears from China and the decrease in
the price of the imports, as described in
the economic analysis in the proposed
rule, showed that the cold treatment
requirement was not significantly
hampering the ability of Chinese
producers to export Ya pears to the
United States. The commenter also took
issue with the statement in the
economic analysis that Ya pears are not
a substitute for domestically produced
pears, on the grounds that all produce
items compete for a share of the food
dollar of U.S. consumers. This
commenter stated that until restrictions
on the export of U.S. pears to China are
lifted by the Government of the People’s
Republic of China, APHIS restrictions
on the importation of pears from China
should remain in place. Another

commenter opposed removing the cold
treatment requirement on the grounds
that the cost of complying with the cold
treatment requirement was not
particularly onerous.

Cold treatment was required for Ya
pears from Hebei Province in China
because we had no information
indicating that Oriental fruit fly was not
present in Hebei Province. Data made
available by the People’s Republic of
China indicate that the Oriental fruit fly
is not present in Hebei Province;
therefore, this requirement appears to be
unnecessary. The purpose of treating
imported fruits and vegetables is to
mitigate pest risk, not to impose
economic barriers on the importation of
fruits and vegetables; APHIS has no
authority to regulate based on purely
economic considerations. We are
making no changes in response to these
comments.

One commenter supported the
proposed rule but argued that we should
additionally remove the cold treatment
requirement from Ya pears imported
from Shandong Province in China. We
will consider removing this requirement
if the People’s Republic of China
provides APHIS with data similar to the
data submitted for Hebei Province
indicating that Oriental fruit fly is not
present in Shandong Province. In
addition, removing the cold treatment
requirement from Ya pears imported
from Shandong Province is beyond the
scope of the present rulemaking. We are
making no changes in response to this
comment.

Therefore, for the reasons given in the
proposed rule and in this document, we
are adopting the proposed rule as a final
rule, without change.

Effective Date

This is a substantive rule that relieves
restrictions and, pursuant to the
provisions of 5 U.S.C. 553, may be made
effective less than 30 days after
publication in the Federal Register.
Immediate implementation of this rule
is warranted to remove a cold treatment
requirement for Ya pears imported from
Hebei Province in the People’s Republic
of China that is no longer necessary.
Therefore, the Administrator of the
Animal and Plant Health Inspection
Service has determined that this rule
should be effective upon publication in
the Federal Register.

Executive Order 12866 and Regulatory
Flexibility Act

This rule has been reviewed under
Executive Order 12866. The rule has
been determined to be not significant for
the purposes of Executive Order 12866
and, therefore, has not been reviewed by
the Office of Management and Budget.

This rule removes the cold treatment
requirement for Ya pears imported from
Hebei Province in the People’s Republic
of China. This action is based on data
from the national plant protection
organization of the People’s Republic of
China indicating that Oriental fruit fly
does not occur in Hebei Province and
the fact that climatic conditions do not
favor the establishment of Oriental fruit
fly in Hebei Province.

The rapid growth in Ya pear imports
by the United States from China is
evident in table 1. Imports increased
from about 329,000 kilograms in 1998 to
over 6.57 million kilograms in 2001.
The estimated cost savings discussed in
this analysis are based on the import
quantity and value for 2001.

TABLE 1.—YA VARIETY PEAR IMPORTS FROM CHINA

. Value Price
(k(i%ggrna%ys) (millions of (dollars per
dollars) kilogram)
S PSPPI 328,818 $0.328 $1.00
190 e E bR E e h e E bR et bbbt bbbt r et nns 2,097,863 2.011 0.96
2000 et 5,264,099 3.746 0.71
200 ettt b b h bR bR b e R e b bt R bt et h e nb e n e 6,573,113 3.559 0.54

Source: World Trade Atlas, based on data from the U.S. Bureau of the Census. Harmonized Tariff Schedule code 080820.

We expect that removing the cold
treatment requirement for Ya pears
imported from Hebei Province will
reduce shipping costs. The magnitude of
the reduction will depend on transport
costs with and without the cold
treatment requirement. While
refrigeration costs will still be borne by
importers in the absence of the cold
treatment requirement, the costs

required to maintain, monitor, and
report cold treatment temperatures
during transport will all be saved.

The cold treatment schedule for Ya
pears from China, as specified in the
Plant Protection and Quarantine
Treatment Manual, is T107-F. The
number of days required for cold
treatment en route under the schedule—
10 to 14 days, depending on the

treatment temperature—is less than the
number of days it takes to ship Ya pears
to the United States from China. No
reduction in shipping time, and thus no
associated cost savings, is expected to
result from the removal of the cold
treatment requirement.

A recent analysis of cold treatment
requirements for the Mediterranean fruit
fly at U.S. ports, used here as a proxy
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for cold treatment costs en route,
indicated a cost of 50 cents per day per
pallet.® Most of this expense is the cost
of refrigeration. Under this rule, Ya
pears from Hebei Province will still be
refrigerated while en route to the United
States, although not to cold treatment
specifications. For this analysis, it is
assumed that the savings from not
having to meet cold treatment
requirements would be 25 cents per day
per pallet. This amount probably
exceeds the actual savings that will be
realized, providing an upper-bound
approximation of potential effects.

Assuming that boxing and pallet
loading capacities are similar to those of
domestic pears, a box of Ya pears would
contain about 20 kilograms and a pallet
would contain 49 boxes.2 Assuming
further a 14-day cold treatment period,
the longest specified in the cold
treatment regimen, the cost of cold
treatment will be about 36 cents per 100
kilograms, or 0.36 cents per kilogram.3
As shown in table 1, the average price
of Ya pears has steadily fallen since
imports began in 1998. Even so,
estimated savings from not having to
meet cold treatment requirements
represent less than 1 percent of the 2001
price of 54 cents per kilogram. In
addition, pears from Shandong Province
will be unaffected by the proposed
change, further dampening the total cost
effect in the United States.

Ya pears are not produced in the
United States, and Ya pears are not a
substitute for domestically produced
pears. Thus, this rule is not expected to
affect the U.S. domestic pear industry.

Economic Effects on Small Entities

Under the criteria established by the
Small Business Administration, fruit
importers (North American Industry
Classification System code 422480,
“Fresh Fruit and Vegetable
Wholesalers’) must have 100 or fewer
employees to be considered small
entities. At least some U.S. importers of
Ya pears from Hebei Province in China
may be small entities, but the expected
economic effect of no longer needing to
meet cold treatment requirements is
minor.

Under these circumstances, the
Administrator of the Animal and Plant

1 Analysis for APHIS Docket 02—071-1, published
in the Federal Register on October 15, 2002 (67 FR
63529-63536).

2The packing measure used for pears is four-
fifths of a bushel, which corresponds to about 42
to 45 pounds. (Kevin Moffett, Pear Bureau, personal
communication).

3 (Twenty-five cents per day per pallet) x (14 days
per treatment) = $3.50 per pallet per treatment.
(Twenty kilograms per box) x (49 boxes per pallet)
=980 kilograms per pallet. ($3.50) / (980 kilograms)
= $0.00357/kg.

Health Inspection Service has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12988

This proposed rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. If this proposed rule is
adopted: (1) All State and local laws and
regulations that are inconsistent with
this rule will be preempted; (2) no
retroactive effect will be given to this
rule; and (3) administrative proceedings
will not be required before parties may
file suit in court challenging this rule.

Paperwork Reduction Act

This proposed rule contains no new
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subjects in 7 CFR Part 319

Bees, Coffee, Cotton, Fruits, Honey,
Imports, Logs, Nursery stock, Plant
diseases and pests, Quarantine,
Reporting and recordkeeping
requirements, Rice, Vegetables.

» Accordingly, we are amending 7 CFR
part 319 as follows:

PART 319—FOREIGN QUARANTINE
NOTICES

» 1. The authority citation for part 319
continues to read as follows:

Authority: 7 U.S.C. 450, 7711-7714, 7718,
7731, 7732, 7751-7754, and 7760; 21 U.S.C.
136 and 136a; 7 CFR 2.22, 2.80, and 371.3.

m 2. Section 319.56—2¢e is amended as
follows:

= a. In paragraph (a)(1), by removing the
word ‘““‘Shadong” and adding the word
“Shandong” in its place.

» b. By revising paragraphs (b) and (c) to
read as set forth below.

§319.56-2ee Administrative instructions:
Conditions governing the entry of Ya
variety pears from China.

* * * * *

(b) Treatment. Pears from Shandong
Province must be cold treated for
Bactrocera dorsalis in accordance with
the Plant Protection and Quarantine
Treatment Manual, which is
incorporated by reference at § 300.1 of
this chapter.

(c) Each shipment of pears must be
accompanied by a phytosanitary
certificate issued by the Chinese
Ministry of Agriculture stating that the
conditions of this section have been
met.

Done in Washington, DG, this 5th day of
June, 2003.

Peter Fernandez,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 03—14551 Filed 6—-9—-03; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Grain Inspection, Packers and
Stockyards Administration

7 CFR Part 802

Official Performance and Procedural
Requirements for Grain Weighing
Equipment and Related Grain Handling
Systems

AGENCY: Grain Inspection, Packers and
Stockyards Administration, USDA.
ACTION: Direct final rule.

SUMMARY: In accordance with a periodic
review of existing regulations, the
Federal Grain Inspection Service (FGIS)
of the Grain Inspection, Packers and
Stockyards Administration (GIPSA) is
amending the regulations under the
United States Grain Standards Act, as
amended, entitled Performance and
Procedural Requirements for Grain
Weighing Equipment and Related Grain
Handling Systems. FGIS is
incorporating by reference the
applicable requirements of the National
Institute of Standards and Technology
(NIST) Handbook 44, ““Specifications,
Tolerances, and Other Technical
Requirements for Weighing and
Measuring Devices,” 2002 edition
(Handbook 44 issued November 2001)
and continues to adopt all of the
requirements of NIST Handbook 105-1,
“Specifications and Tolerances for
Reference Standard Weights and
Measures,” 1990 revision (Handbook
105-1). Currently, the 1994 Edition of
Handbook 44 and the 1990 edition of
Handbook 105-1 are incorporated into
Part 802 by reference.

DATES: This rule is effective September
8, 2003 without further action, unless
adverse comments or written notice of
intent to submit adverse comments are
received by July 10, 2003. If adverse
comments are received, GIPSA will
publish a timely withdrawal of the rule
in the Federal Register. The
incorporation by reference of certain
publications in this rule is approved by
the Director of the Federal Register as of
September 8, 2003.

ADDRESSES: Please send any adverse
comments or written notice of intent to
submit adverse comments to H. Tess
Butler, GIPSA, USDA, 1400
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Independence Avenue, SW., Room
1647-S, Washington, DC 20250-3604,
or fax to (202) 690-2755. Comments
may also be sent by e-mail to:
comments.gipsa@usda.gov. All
comments received will be made
available for public inspection at the
above address during business hours (7
CFR 1.27(b)).

FOR FURTHER INFORMATION CONTACT:
David Orr, Director, Field Management
Division, at his e-mail address:
david.m.orr@usda.gov, or telephone him
at (202) 720-0228.

SUPPLEMENTARY INFORMATION:

Executive Order 12866

This rule has been determined to be
not-significant for the purposes of
Executive Order 12866 and, therefore,
has not been reviewed by OMB.

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This action is not intended to
have a retroactive effect. The United
States Grain Standards Act provides in
section 87g that no State or subdivision
may require or impose any requirements
or restrictions concerning the
inspection, weighing, or description of
grain under the Act. Otherwise, this rule
will not preempt any State or local laws,
regulations, or policies unless they
present irreconcilable conflict with this
rule. There are no administrative
procedures which must be exhausted
prior to any judicial challenge to the
provisions of this rule.

Regulatory Flexibility Act Certification

Pursuant to the requirements set forth
in the Regulatory Flexibility Act (5
U.S.C. 601 et seq.), it has been
determined that this rule will not have
a significant economic impact on a
substantial number of small entities.
GIPSA has determined that most users
of the official weighing service and
those entities that perform these
services do not meet the requirements
for small entities. This rule will affect
entities engaged in shipping grain to
and from points within the United
States and exporting grain from the
United States. GIPSA estimates
approximately 9,500 off-farm storage
facilities and 57 export elevators in the
United States could receive official
weighing services by GIPSA, delegated
States, or designated agencies. GIPSA
also estimates this rule affects 18 scale
manufacturing and 39 scale service
companies who provide weighing
equipment and service to these elevators
and storage facilities. Twelve GIPSA
field offices, 2 Federal/State offices, 7
GIPSA suboffices, 7 delegated States,

and 11 designated agencies provide
official weighing service. Under
provisions of the Act, it is not
mandatory for non-export grain to be
officially weighed except for waterborne
carriers into export port locations.
Further, most users of the official
weighing services and those entities that
perform these services do not meet the
requirements for small entities. Even
though some users could be considered
small entities, this rule only updates
regulatory requirements and makes
GIPSA weighing guidelines more like
State weights and measures
organizations’ laws and regulations who
automatically adopt Handbook 44 on a
yearly basis. Updating these
requirements will help manufacturers of
weighing equipment and grain elevators
avoid making, installing, and
maintaining equipment to meet two sets
of design and performance requirements
for commercial and official weighing to
meet old specifications and new. No
additional cost or burden is expected to
result from this action.

Information Collection and
Recordkeeping Requirements

In compliance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
chapter 35), the information collection
and recordkeeping requirements in Part
802 have been approved previously by
OMB and assigned OMB No. 0580—
0013.

Background

Part 802 of the regulations, Official
Performance and Procedural
Requirements for Grain Weighing
Equipment and Related Grain Handling
Systems (7 CFR 802.0-802.1), sets forth
certain procedures, specifications,
tolerances, and other technical
requirements for grain weighing
equipment and related grain handling
systems used in performing Class X and
Class Y weighing services. This review
of the regulations includes a
determination of continued need for and
consequences of the regulations. An
objective of the review is to ensure that
the regulations are consistent with FGIS
policy and authority and are up-to-date.
FGIS has determined that, in general,
these regulations are serving their
intended purpose, are consistent with
FGIS policy and authority, and should
remain in effect. FGIS, therefore, will
incorporate the 2002 edition of
Handbook 44 by reference into Part 802
of the regulations, in order to update the
regulations, and continues to adopt all
of the requirements of NIST Handbook
105-1 ““Specifications and Tolerances
for Reference Standards and Field

Standard Weights and Measures,” 1990
edition.

Effective August 18, 1995, FGIS
incorporated by reference into Part 802
of the regulations most provisions in
NIST Handbook 44, “Specifications,
Tolerances, and Other Technical
Requirements for Weighing and
Measuring Devices,” 1994 edition
(Handbook 44) (60 FR 31907). Those
provisions in Handbook 44 that
obviously did not pertain to FGIS
services were not incorporated by
reference. The provisions that were not
incorporated are listed in section
802.0(b) of the regulations.

We are publishing this rule without a
prior proposal because we regularly
update this portion of the regulations
and view this action as noncontroversial
and anticipate no adverse public
comment. This rule will be effective, as
published in this document, 90 days
after the date of publication in the
Federal Register unless we receive
written adverse comments or written
notice of intent to submit adverse
comments within 30 days of the date of
publication of this rule in the Federal
Register.

Adverse comments are comments that
suggest the rule should not be adopted
or suggest the rule should be changed.

If we receive written adverse
comments or written notice of intent to
submit adverse comments, we will
publish a notice in the Federal Register
withdrawing this rule before the
effective date. We will then publish a
proposed rule for public comment.
Following the close of that comment
period, the comments will be
considered, and a final rule addressing
the comments will be published.

As discussed above, if we receive no
written adverse comments or written
notice of intent to submit adverse
comments within 30 days of publication
of this direct final rule, this direct final
rule will become effective 90 days
following its publication.

Direct Final Action

In 1995, FGIS incorporated by
reference the 1994 edition of Handbook
44. FGIS will continue to adopt this
edition by reference in section 802.0(a)
of the regulations.

The 1994 edition of Handbook 44 has
been changed annually by NIST as new
items are adopted, deleted, or revised by
the National Conference on Weights and
Measures. Many of these changes were
for clarity. Further, most State weights
and measures organizations
automatically adopt each new edition of
Handbook 44 and Handbook 105-1.
FGIS will revise section 802.0(a) by
incorporating by reference the 2002
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edition of Handbook 44 including the

following sections:

Section 1.10 General Code

Section 2.20 Scales

Section 2.22 Automatic Bulk Weighing
Systems

The following table lists those
relevant codes and paragraphs, but not
definitions, in which amendments and
editorial changes were made in 1994
through 2001 by the 79th, 80th, 81st,
82nd, 83rd, 84th, 85th, and 86th

Measures (NCWM) as they appeared in
the 1995 through 2002 editions of
Handbook 44. The column headed
“Action” indicates changes noted as
“added”, “amended”, “deleted”,
“renumbered”, or provides an

Section 2.23 Weights National Conference on Weights and explanation.

Code Paragraph Action
1994 Amendments

[CT=T LT - | SR GURLA.B oot ree e Added.

SCAIES i S.2.5. 1 e Changed Electronic in title and lead sentence
to Digital Indicating to be consistent with
other references in code.

1995 Amendments

General G=S.6. ottt Amended.

Scales S.1.7 Amended.

Scales .. S.25.1 Amended.

Scales .. S53. Amended.

Scales .. UR.1. Footnote .. Added.

Scales .. UR.1.5. ... Added.

Scales .. Table 7a ........ccccvveeeen. . | Amended.

Scales S.5.1,S.5.2,S53 e Added paragraph titles.

Scales Table S.6.3.b.—NoOte 9 ......cccoeeiiiiieieeee Added missing third line.

1996 Amendments

SCAIES oo UR.3.2.1., Table UR.3.2.1. ...cccccevevviiiiineeenne Added.
Amended.
Amended.
Amended.
Amended.
Amended.
Added.

SCAIES oo T.N.8.1.2. & Table ...ccoeviiiiiiiiiee e Added title of Table T.N.8.1.2. and added ref-
erence in paragraph for clarity.

SCAIBS i TN e Revised Footnote.

N.1.2.2. o
Table 1.1.1., Footnote 3

Amended.
Amended.
Amended.
Added Footnote.

1999 Amendments

Table S.6.3.a. .

Amended.
Amended.
Amended.
Amended Footnote #1.
Amended.

Table S.6.3.b. .............. Amended Note #7.
Table S.3.6.a.and b. ......ccocceveeiiiiiiiiiiee e, Added Note 20 & 21.
S.B. L. Amended.
S.6.1. ... Amended.
N.1.3.6.1. Amended.
T.N.3.8. . Amended.
UR.L3. e Amended.
S.1.2.2.1., UR.1.3.1,, and UR.3.10 . . | Added.
Table UR.3.2.1. .o Amended.
2000 Amendments
GENETAl oo G=S. 1. Added new (c). Relettered d, e, and f.
SCAIES e S.LA.3.(8) correeieie Amended.
SCAIES oo NLLS. 4. e Amended.
SCAIES e Tables S.6.3.(a) and (b) Note 1 ........ccceevueenne Amended.
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SCAIES i UR.3.9. e Amended.
2001 Amendments
GENETAl ..o G=S.1.1. it Added.
G.S.1.(g)
G.S.1.(c)
SCAIES e Table S.6.3.8. ..oceeiiiieeiee e Amended Column Headings.
Table S.6.3.a. ... Added footnote 1.
S6.4. s Amended.
N.1.3.4.(a) ... ... | Amended.
Automatic Bulk Weighing Systems ............cc...... U.R.LL e s Removed “and enforceable” for consistency

with other nonretroactive statements.

List of Subjects in 7 CFR Part 802

Administrative practice and
procedure, Export, Grain, Incorporation
by reference, Reporting and
recordkeeping requirements.

= Forreasons set out in the preamble,
accordingly, 7 CFR part 802 is amended
as follows:

PART 802—OFFICIAL PERFORMANCE
AND PROCEDURAL REQUIREMENTS
FOR GRAIN WEIGHING EQUIPMENT
AND RELATED GRAIN HANDLING
SYSTEMS

» 1. The authority citation for part 802
continues to read as follows:

Authority: Pub. L. 94-582, 90 Stat. 2867,
as amended (7 U.S.C. 71 et seq.).

m 2. Section 802.0 is revised to read as
follows:

§802.0 Applicability.

(a) The requirements set forth in this
part 802 describe certain specifications,
tolerances, and other technical
requirements for grain weighing
equipment and related grain handling
systems used in performing Class X and
Class Y weighing services, official
inspection services, and commercial
services under the Act. All scales used
for official grain weight and inspection
certification services provided by FGIS
shall meet applicable requirements
contained in the FGIS Weighing
Handbook, the General Code, the Scales
Code, the Automatic Bulk Weighing
Systems Code, and the Weights Code of
the 2002 edition of National Institute of
Standards and Technology (NIST)
Handbook 44, “Specifications,
Tolerances, and Other Technical
Requirements for Weighing and
Measuring Devices” (Handbook 44); and
NIST Handbook 105—1 (1990 Edition),
“Specifications and Tolerances for
Reference Standards and Field Standard
Weights and Measures,” (Handbook
105-1). These requirements are
confirmed to be met by having National
Type Evaluation Program or Federal

Grain Inspection Service type approval.
Scales used for commercial purposes
will be required to meet only the
applicable requirements of the 2002
edition of the NIST Handbook 44.
Pursuant to the provisions of 5 U.S.C.
552(a), with the exception of the
Handbook 44 requirements listed in
paragraph (b) of this section, the
materials in Handbooks 44 and 105-1
are incorporated by reference as they
exist on the date of approval and a
notice of any change in these materials
will be published in the Federal
Register. This incorporation by
reference was approved by the Director
of the Federal Register in accordance
with 5 U.S.C. 552(a) and 1 CFR part 51.
The NIST Handbooks are for sale by the
Superintendent of Documents, U.S.
Government Printing Office,
Washington, DC 20403. They can be
downloaded without charge at http://
ts.nist.gov/ts/htdocs/230/
2350wmhome.htm. They are also
available for inspection at the Office of
the Federal Register, 800 North Capital,
Street, NW., Suite 700, Washington, DC.

(b) The following Handbook 44
requirements are not incorporated by
reference:

Scales (2.20)

S.1.8. Computing Scales
S$.1.8.2. Money-Value Computation
S.1.8.3. Customer’s Indications

S.1.8.4. Recorded Representations,
Point of Sale

S.2.5.2. Jeweler’s, Prescription, & Class
I & II Scales

S.3.3. Scoop Counterbalance
N.1.3.2. Dairy-Product Test Scales
N.1.5. Discrimination Test (Not

adopted for Grain Test Scales only)

N.1.8. Material Tests

N.3.1.2. Interim Approval

N.3.1.3. Enforcement Action For
Inaccuracy

N.4. Coupled-in-Motion Railroad
Weighing Systems

N.6. Nominal Capacity of Prescription
Scales

T.1.2. Postal and Parcel Post Scales

T.2.3. Prescription Scales

T.2.4. Jewelers’ Scales (all sections)

T.2.5. Dairy—Product-Test Scales (all
sections)

T.N.3.9. Materials Test on Customer-
Operated Bulk-Weighing Systems for
Recycled Materials

UR.1.4. Grain Test Scales: Value of
Scale Divisions

UR.3.1. Recommended Minimum Load

UR.3.1.1. Minimum Load, Grain
Dockage

Automatic Bulk Weighing Systems
(2.22)
N.1.3. Decreasing-Load Test
Dated: June 4, 2003.
JoAnn Waterfield,
Acting Administrator.
[FR Doc. 03-14553 Filed 6—9-03; 8:45 am]
BILLING CODE 3410-EN-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 95
[Docket No. 30371; Amdt. No. 442]

IFR Altitudes; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts
miscellaneous amendments to the
required IFR (instrument flight rules)
altitudes and changeover points for
certain Federal airways, jet routes, or
direct routes for which a minimum or
maximum en route authorized IFR
altitude is prescribed. This regulatory
action is needed because of changes
occurring in the National Airspace
System. These changes are designed to
provide for the safe and efficient use of
the navigable airspace under instrument
conditions in the affected areas.
EFFECTIVE DATE: 0901 UTC, ]uly 10,
2003.
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FOR FURTHER INFORMATION CONTACT:
Donald P. Pate, Flight Procedure
Standards Branch (AMCAFS—420),
Flight Technologies and Programs
Division, Flight Standards Service,
Federal Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd. Oklahoma City,
OK 73169 (Mail Address: P.O. Box
25082 Oklahoma City, OK 73125)
telephone: (405) 954—4164.

SUPPLEMENTARY INFORMATION: This
amendment to part 95 of the Federal
Aviation Regulations (14 CFR part 95)
amends, suspends, or revokes IFR
altitudes governing the operation of all
aircraft in flight over a specified route
or any portion of that route, as well as
the changeover points (COPs) for
Federal airways, jet routes, or direct
routes as prescribed in part 95.

The Rule

The specified IFR altitudes, when
used in conjunction with the prescribed
changeover points for those routes,
ensure navigation aid coverage that is
adequate for safe flight operations and
free of frequency interference. The
reasons and circumstances that create
the need for this amendment involve
matters of flight safety and operational

efficiency in the National Airspace
System, are related to published
aeronautical charts that are essential to
the user, and provide for the safe and
efficient use of the navigable airspace.
In addition, those various reasons or
circumstances require making this
amendment effective before the next
scheduled charting and publication date
of the flight information to assure its
timely availability to the user. The
effective date of this amendment reflects
those considerations. In view of the
close and immediate relationship
between these regulatory changes and
safety in air commerce, I find that notice
and public procedure before adopting
this amendment are impracticable and
contrary to the public interest and that
good cause exists for making the
amendment effective in less than 30
days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
““significant regulatory action”” under
Executive Order 12866; (2) is not a
“significant rule” under DOT

Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 95
Airspace Navigation (air).
Issued in Washington, DC on June 5, 2003.

James J. Ballough,
Director, Flight Standards Service.

Adoption of the Amendment

= Accordingly, pursuant to the authority
delegated to me by the Administrator,
part 95 of the Federal Aviation
Regulations (14 CFR part 95) is amended
as follows effective at 0901 UTC, July 10,
2003.

» 1. The authority citation for part 95
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40106,
40113, 40114, 40120, 44502, 44514, 44719,
44721.

m 2. Part 95 is amended to read as
follows:

REVISIONS TO IFR ALTITUDES & CHANGEOVER POINTS

[Amendment 442, Effective date, July 10, 2003]

From To MEA MAA
§95.5000 High Altitude RNAV Routes
8§95.5001 RNAV Route No. Q1 is added to read
ELMAA, WA FIX ittt vasvaeenaeenaes POINT REYES, CA VORTAC ....coiiiiiiiiiiiiieiiieiieeeeeeeeeeeeees #18000 45000
#GNSS REQUIRED
#DME/DME RNAV NA
§95.5003 RNAV Route No. Q3 is added to read
FEPOT, WA WP .ottt vvasvaasraannnes POINT REYES, CA VORTAC ...ccoivviiiiiiiiieeiieeeeeeiieiieeiieinns #18000 45000
#GNSS REQUIRED
#DME/DME RNAV NA
§95.5005 RNAV Route No. Q5 is added to read
HAROB, WA WP ..ottt STIKM CA WP oottt #18000 45000
#GNSS REQUIRED
#DME/DME RNAV NA
§95.5007 RNAV Route No. Q7 is added to read
JINMO, WA WP oot AVENAL, CA VORTAC ..ooiiiiiiiteiieee et eieeee e #18000 45000
#GNSS REQUIRED
#DME/DME RNAV NA
§95.5009 RNAV Route No. Q9 is added to read
SUMMA, WA FIX it ea e DERBB, CA FIX oottt #18000 45000
#GNSS REQUIRED
#DME/DME RNAV NA
§95.5011 RNAV Route No. Q11 is added to read
PAAGE, WA WP ..ottt LOS ANGELES, CA VORTAC ...t #18000 45000
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REVISIONS TO IFR ALTITUDES & CHANGEOVER PoINTS—Continued
[Amendment 442, Effective date, July 10, 2003]

From To MEA MAA
#GNSS REQUIRED
#DME/DME RNAV NA
§95.5013 RNAV Route No. Q13 is added to read
PAWLL, OR WP oot LIDAT, NV FIX it #18000 45000
#GNSS REQUIRED
#DME/DME RNAV NA
895.5501 RNAV Route No. Q501 is added to read
SOBME, SD WP ..ottt GOPHER, MN VORTAC ...coiiiiiiiiiieie e #18000 45000
#GNSS REQUIRED
#DME/DME RNAV NA
GOPHER, MN VORTAC ...oiiiiiiiieiiie et VIXIS, CANADA FIX oottt #18000 45000
#GNSS REQUIRED
#DME/DME RNAV NA
#Excludes the Portion within Canada
§95.5502 RNAV Route No. Q502 is added to read
SOBME, SD WP ...ooiiiiiiiiiteiie ettt GOPHER, MN VORTAC ....oiiiiiiiiiieiie e #18000 45000
#GNSS REQUIRED
#DME/DME RNAV NA
GOPHER, MN VORTAC ....iiiiiiiieiie et KENPA, CANADA FIX oottt #18000 45000
#GNSS REQUIRED
#DME/DME RNAV NA
#Excludes the Portion within Canada
§95.5504 RNAV Route No. Q504 is added to read
HEMDI, SD WP .ottt NOTAP, CANADA WP ..ottt #18000 45000
#GNSS REQUIRED
#DME/DME RNAV NA
#Excludes the Portion within Canada
§95.5505 RNAV Route No. Q505 is added to read
HEMDI, SD WP ..ottt OMAGA, CANADA FIX oottt #18000 45000
#GNSS REQUIRED
#DME/DME RNAV NA
#Excludes the Portion within Canada
From To MEA
§95.6001 Victor Routes—U.S.
§95.6003 VOR Federal Airway 3 Is Amended To Read in Part
Brunswick, GA VORTAC ....oii ittt eeeee e e seee e naee e FBroun, GA FIX oot tee s e saae e nnaan e **3,000
*11,000—MRA
**2 200—MOCA
Broun, GA FIX ..ottt FHAPS, GA FIX oo **3,000
*3,800—MRA
**2 200—MOCA
HArPS, GA FIX o Keler, GA FIX et *3,000
*2,200—MOCA
KeIEr, GA FIX oot e Savannah, GA VORTAC .....cooiiiiiiee et *3,000
*1,900—MOCA
§95.6033 VOR Federal Airway 33 is Amended To Read in Part
Bradford, PA VOR/DME .......c.cccooiiiieiiiieecteeeecteee e e e e VairS, NY FIX it snae e *10,000
*4800—MOCA
VIS, NY FIX oot Buffalo, NY VOR/DME .....cccoooiiiiiiiiiieiie e *5,000
*4000—MOCA
§95.6037 VOR Federal Airway 37 is Amended To Read in Part
Brunswick, GA VORTAC .....cooiiieieee et *Broun, GA FIX oo **3,000
*11,000—MRA
**2 200—MOCA
Broun, GA FIX oottt FHAIPS, GA FIX oottt **3,000
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From To MEA
*3,800—MRA
**2 200—MOCA
HArPS, GA FIX oot KelEr, GA FIX oot *3,000
*2,200—MOCA
KelEr, GA FIX oottt Savannah, GA VORTAC ..ot *3,000
*1,900—MOCA
Savannah, GA VORTAC .....ooviiiiiiiiiiiet e citieee e siveee e Allendale, SC VOR ....ocooiiiiiiee et *4,000
*1,500—MOCA
§95.6154 VOR Federal Airway 154 is Amended To Read in Part
0C0NE, GA FIX oo Savannah, GA VORTAC .....cooiiiieiee ettt *3,000
*1,800—MOCA
§95.6185 VOR Federal Airway 185 is Amended To Read in Part
Savannah, GA VORTAC ...t *SPONG, GA FIX it **3,000
*5,000—MRA
**2 200—MOCA
SPONG, GA FIX oot Colliers, SC VORTAC ....ooiiiiiieiiiiee ettt *3,000
*2,200—MOCA
§95.6298 VOR Federal Airway 298 is Amended To Read in Part
Chang, WY FIX ..o e Gillette, WY VOR/DME .....cccveeiiiii ettt stee e staee e etaee e 7,200
§95.6437 VOR Federal Airway 437 is Amended To Read in Part
Ormond Beach, FL VORTAC ......ccciiieee et e e *JEESO, FL FIX et **3,000
*3,500—MRA
**]1,300—MOCA
JEtSO, FL FIX oot HOtar, FL FIX oot a e e e e *5,000
*1,200—MOCA
HOtAr, FL FIX oottt StArY, GA FIX oottt *8,000
*1,200—MOCA
SEANY, GA FIX oottt Savannah, GA VORTAC .....cooiiiiiiieeiee et *3,000
*1,900—MOCA
§95.6441 VOR Federal Airway 441 is Amended To Read in Part
Stary, GA FIX .o Savannah, GA VORTAC ...ttt *3,000
*1,900—MOCA
§95.6578 VOR Federal Airway 578 is Amended To Read in Part
AlMa, GA VORTAC ...ttt Savannah, GA VORTAC ...ttt *6,000
*2,600—MOCA
From To MEA MAA
§95.7001 Jet Routes
§95.7002 Jet Route No. 2 Is Amended To Read in Part
Lake Charles, LA VORTAC ....cccccocveeiiieesiee e Baton Rouge, LA VORTAC .....ccoviiiiieniiiiceniee e 18,000 45,000
Baton Rouge, LA VORTAC .....ccooviiieiiiie e Semmes, LA VORTAC ....ccoiiiiiieeeeeee e 18,000 45,000
§95.7138 Jet Route No. 138 Is Amended To Read in Part
Lake Charles, LA VORTAC ....cccooiieeiiie e eeee e Baton Rouge, LA VORTAC .....ccooiiiiiieniiiiieniie e 18,000 45,000
Baton Rouge, LA VORTAC ....cooviiiiiiiiiiieeeeeiiiiieee e Semmes, LA VORTAC ..ot 18,000 45,000
§95.7590 Jet Route No. 590 Is Amended To Read in Part
Lake Charles, LA VORTAC ....cccccooiiieeviieerieeeeriee e sivee s Baton Rouge, LA VORTAC ......ccoviiveeiiee e siee e 18,000 45,000
Baton Rouge, LA VORTAC ....cooviiiiiiiiieiee e Greene County, MS VORTAC .....cooiiiiiiieeeiiiiiiieeee e 18,000 45,000
Airway Segment Changeover Points
From To Distance From
§95.8003 VOR Federal Airway Changeover Points Is Amended To Delete Changeover Point V-437
Ormond Beach FL, VORTAC .......cccoivveeeeeiiiieiee e Savannah, GA VORTAC ......coooeiiiiiiiieee e 80 | Ormond
Beach.
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[FR Doc. 03—14586 Filed 6—9-03; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF COMMERCE

Bureau of Industry and Security

15 CFR Parts 742, 745, and 774
[Docket No. 030523133-3133-01]
RIN 0694—-AC70

Implementation of the Understandings
Reached at the June 2002 Australia
Group (AG) Plenary Meeting and the
AG Intersessional Decision on Cross
Flow Filtration Equipment—Chemical
and Biological Weapons Controls in
the Export Administration Regulations

AGENCY: Bureau of Industry and
Security, Commerce.

ACTION: Final rule.

SUMMARY: The Bureau of Industry and
Security (BIS) is publishing this final
rule to describe the understandings
reached at the June 2002 plenary
meeting of the Australia Group (AG) and
to amend the Export Administration
Regulations (EAR), as needed, to
implement these AG understandings.
This final rule amends the licensing
policy provisions in the EAR that apply
to exports and reexports of items on the
AG control list by clarifying several
factors that are among those used to
evaluate license applications for these
AG-listed items and by identifying
additional factors not previously listed
in the EAR. In addition, this rule
clarifies the circumstances under which
BIS would deny license applications to
export or reexport these AG-listed items.
All of these changes are intended to
ensure that the EAR provisions that
apply to AG-listed items are consistent
with the “Guidelines for Transfers of
Sensitive Chemical or Biological Items,”
which were adopted at the June 2002
AG plenary meeting.

This rule also implements
understandings reached at the June 2002
plenary meeting concerning AG controls
on fermenters and toxins. The control
threshold for AG-listed fermenters
described on the Commerce Control List
(CCL) is lowered from a capacity of 100
liters or greater to a capacity of 20 liters
or greater. In addition, this rule adds
eight new toxins to the list of AG-listed
human and zoonotic pathogens and
toxins described on the CCL.

In addition to the AG plenary meeting
changes described above, this rule
implements an AG intersessional
decision concerning cross (tangential)
flow filtration equipment.

The rule makes corrections in four
CCL entries that contain AG-listed
items. One entry, containing AG-listed
genetic elements and genetically
modified organisms, is amended to
correct errors in the use of the terms
“organism’ and ‘“microorganism.”
Another entry, containing AG-listed
chemical manufacturing facilities and
equipment, is amended to clarify the
scope of that entry’s controls on certain
valves containing nickel and nickel
alloys and on agitators for use in
reaction vessels or reactors. Two other
CCL entries are amended to clarify the
license requirements that apply to
technology for the “development” or
“production” of AG-listed valves
containing nickel and nickel alloys. In
addition, the rule amends the AG-based
licensing provisions in the EAR to
identify certain CCL entries that were
inadvertently omitted when BIS
amended these provisions on previous
occasions.

Finally, this rule updates the list of
countries that are currently States
Parties to the Chemical Weapons
Convention (CWC) by adding six
countries that recently became States
Parties: Andorra, Guatemala, Palau,
Saint Vincent and the Grenadines,
Samoa, and Thailand.

DATES: This rule is effective June 10,
2003.

ADDRESSES: Written comments should
be sent to Willard Fisher, Regulatory
Policy Division, Office of Exporter
Services, Bureau of Industry and
Security, Room 2705, 14th Street and
Pennsylvania Avenue, NW.,
Washington, DC 20230.

FOR FURTHER INFORMATION CONTACT:
Douglas Brown, Office of Chemical and
Biological Controls and Treaty
Compliance, Bureau of Industry and
Security, Telephone: (202) 482—7900.
SUPPLEMENTARY INFORMATION:

Background

A. Revisions to the EAR Based on the
June 2002 Plenary Meeting of the
Australia Group

The Bureau of Industry and Security
(BIS) is amending the Export
Administration Regulations (EAR) to
implement understandings reached at
the annual plenary meeting of the
Australia Group (AG) that was held in
Paris on June 3-6, 2002. The Australia
Group is a multilateral forum, consisting
of 33 participating countries, that
maintains export controls on a list of
chemicals, biological agents, and related
equipment and technology that could be
used in a chemical or biological
weapons program. The AG periodically

reviews items on its control list to
enhance the effectiveness of
participating governments’ national
controls and to achieve greater
harmonization among these controls.

This rule implements two
understandings reached at the June 2002
plenary meeting concerning AG controls
on fermenters and toxins. The control
threshold for AG-listed fermenters,
described in ECCN 2B352.b on the
Commerce Control List (CCL), is
lowered from a capacity (i.e., volume) of
100 liters or greater to a capacity of 20
liters or greater. In addition, this rule
adds the following eight toxins to the
list of AG-listed toxins described in
ECCN 1C351.d on the CCL: (1) abrin, (2)
cholera toxin, (3) diacetoxyscirpenol
toxin, (4) T-2 toxin, (5) HT-2 toxin, (6)
modeccin toxin, (7) volkensin toxin, and
(8) viscum album lectin 1 (viscumin).
These AG-listed toxins, along with all
other items controlled by ECCN 1C351,
require a license for export or reexport
to all destinations, worldwide.

This rule makes conforming changes
to the List of Items Controlled in ECCN
1C991 by revising ECCN 1C991.d to
include medical products containing
any of the eight toxins that were added
to ECCN 1C351.d by this rule. In
addition, this rule revises the Related
Definitions paragraph in the List of
Items Controlled by ECCN 1C991 by
adding the AG definition of ““vaccine,”
which was adopted at the June 2002 AG
plenary meeting. For the purpose of
ECCN 1C991, “vaccine” is defined as a
medicinal (or veterinary) product in a
pharmaceutical formulation, approved
by the U.S. Food and Drug
Administration or the U.S. Department
of Agriculture to be marketed as a
medical (or veterinary) product or for
use in clinical trials, that is intended to
stimulate a protective immunological
response in humans or animals in order
to prevent disease in those to whom or
to which it is administered. ECCN
1C991.a is revised to conform with the
AG definition of “vaccine” by clarifying
the control language to indicate that
1C991.a controls vaccines against items
controlled by ECCN 1C351, 1C352,
1C353, or 1C354.

This final rule also amends the EAR
to ensure that the licensing policy
provisions in the EAR that apply to AG-
listed items are consistent with the
“Guidelines for Transfers of Sensitive
Chemical or Biological Items,” which
were adopted by the AG at the June
2002 plenary meeting. Specifically, this
rule amends section 742.2(b)(2) of the
EAR by clarifying several factors that are
among those used to evaluate license
applications to export or reexport these
AG-listed items and by identifying
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additional factors not previously listed
in the EAR. The additional licensing
factors that are now identified in the
EAR include: (1) The reliability of the
parties to the transaction (including
previous licensing history, information
on any clandestine or illegal
procurement activities, and the end-
user’s ability to securely handle and
store the items to be exported); (2)
relevant information about proliferation
and terrorism activities (including those
involving any parties to the transaction);
(3) the risk of diversion of the items; and
(4) the applicability of other multilateral
export control or nonproliferation
agreements (e.g., the Chemical Weapons
Convention and the Biological and
Toxin Weapons Convention) to the
transaction.

In addition, this rule clarifies the
circumstances under which BIS would
deny license applications to export or
reexport AG-listed chemical and
biological items. Specifically, this rule
amends section 742.2(b)(1) of the EAR
to show that where an export is
intended to be used in a chemical
weapons or biological weapons
program, or for chemical or biological
weapons terrorism purposes, it is
deemed to make a material contribution
to the design, development production,
stockpiling, or use of chemical or
biological weapons. Note that certain
AG-listed chemicals also are controlled
for Chemical Weapons Convention (CW)
reasons and, therefore, are subject to the
licensing requirements and policies
described in section 742.18 of the EAR,
as well as those in section 742.2 of the
EAR.

B. Additional Understandings Reached
at the June 2002 Plenary Meeting of the
Australia Group That Conform With
Existing Provisions in the EAR

Certain understandings reached at the
June 2002 plenary meeting of the
Australia Group (AG) do not require any
regulatory action by the BIS, because
they are adequately addressed by
existing provisions in the EAR. These
understandings are important because
they represent a significant step by AG
participating countries to further
harmonize controls on AG-listed items
and related technology.

Participating countries in the AG
reached an understanding, at the June
2002 plenary meeting, to control
transfers of technology for the
“development” or “production” of AG-
listed dual-use biological equipment.
Since this technology currently is
controlled by the EAR under ECCNs
2E001 and 2E002, this rule makes no
changes in existing EAR controls on
such technology.

The AG participating countries also
agreed, for the first time, to establish AG
controls on the intangible transfer of
information and knowledge that could
be used for chemical or biological
weapons purposes. The transfer of such
information and knowledge currently is
defined in the EAR as “technical
assistance,” which may take such forms
as instruction, skills, training, working
knowledge, and consulting services and
may involve the transfer of “‘technical
data” (“technical assistance” is
described in the note that follows the
definition of “technology” in section
772.1 of the EAR). Since the EAR
currently define “technology” (e.g.,
technology for AG-listed items) to
include “technical data” or ““technical
assistance,” this rule makes no changes
in existing EAR controls that apply to
the provision of “technical assistance.”

Finally, the AG participating
countries agreed to expand the license
requirement for exports of AG-listed
biological agents to apply to all
destinations, with an exception for
intra-European Union (EU) trade. In
accordance with section 742.2(a)(1) of
the EAR, these AG-listed biological
agents currently are controlled under
ECCNs 1C351, 1C352, 1C353, and 1C354
on the CCL and require a license, for CB
(chemical/biological) reasons, to all of
the destinations indicated under CB
Column 1 in the Commerce Country
Chart (Supplement No. 1 to part 738 of
the EAR), i.e., all destinations,
worldwide. Since the EAR currently
have a worldwide licensing requirement
for these biological agents, this rule
makes no changes in the existing EAR
licensing provisions for these agents. In
addition, please note that the EAR
continue to require a license for
reexports of U.S.-origin AG-listed
biological agents to all destinations,
including reexports among EU member
countries.

C. Revisions to the EAR Based on an
Intersessional Decision by the Australia
Group

BIS is amending the EAR to
implement an intersessional decision by
the AG that was made prior to the June
2002 plenary meeting. Specifically, this
rule revises AG controls on cross
(tangential) flow filtration equipment by
amending ECCN 2B352.d to lower the
control threshold for such equipment
from a total filtration area equal to or
greater than 5 square meters (5 m?) to a
total filtration area equal to or greater
than 1 square meter (1 m?2). In addition,
this rule revises 2B352.d to indicate that
the ECCN controls not only cross
(tangential) flow filtration equipment
capable of in-situ sterilization, but also

such equipment capable of being
disinfected in-situ. A technical note is
added to 2B352.d to define the terms
“sterilized” and “disinfected” and to
demonstrate how the processes of
“disinfection” and “sterilization’ are
distinct from the process of
“sanitization.” This rule also adds a
nota bene (i.e., N.B.) to 2B352.d that
excludes reverse osmosis equipment, as
specified by the manufacturer, from
control under this ECCN.

In addition, this rule amends 2B352.d
to control cross (tangential) flow
filtration components that: (1) have a
filtration area equal to or greater than
0.2 square meters (0.2 m2) for each
component and (2) are designed for use
with the cross (tangential) flow filtration
equipment described in 2B352.d.

D. Corrections to ECCN 1C353 (Genetic
Elements and Genetically Modified
Organisms) and ECCN 2B350 (Chemical
Manufacturing Facilities and
Equipment).

This rule amends the heading and the
List of Items Controlled in ECCN 1C353
to correct errors in the use of the terms
“organism’’ and ‘“‘microorganism.” The
revisions to this ECCN that were made
in a final rule published by BIS on May
31, 2002 (67 FR 37977) incorrectly used
the term “organisms” in 1C353.a.1 and
.b.1 when referring to “‘microorganisms”
controlled by 1C351.a. to .c. In addition,
that rule did not revise the heading of
the ECCN to include the term
genetically modified “organisms.” This
rule corrects these errors.

In addition, this rule amends the
heading in ECCN 2B350 to indicate that
this entry does not control valves
described in ECCN 2A292. BIS
published a rule, on August 29, 2002 (67
FR 55594), that revised the heading of
ECCN 2B350 to exclude valves
controlled by ECCN 2A226; however, an
exclusion for valves controlled by ECCN
2A292 was unintentionally omitted.
This rule corrects that omission. Valves
controlled by ECCN 2A226 or ECCN
2A292, which also meet or exceed the
technical parameters described in ECCN
2B350.g, continue to be subject to CB
controls (as well as NP and AT controls)
even though they are not controlled
under ECCN 2B350.

This rule also amends the List of
Items Controlled in ECCN 2B350 to
clarify that 2B350.b controls only those
agitators that are for use in reaction
vessels or reactors described in 2B350.a.

E. Corrections to § 742.2 (Proliferation of
Chemical and Biological Weapons) and
ECCNs 2E001 and 2E002

This rule revises § 742.2(a)(3) of the
EAR, which identifies ECCNs
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containing items that require a license
to Country Group D:3 destinations for
CB reasons, to include a reference to
medical products controlled by ECCN
1C991.d. A reference to these medical
products was inadvertently omitted in
previous rulemakings. ECCN 1C991.d
controls medical products containing
biological toxins controlled by ECCN
1C351.d.2 through .d.19, except
biological toxins controlled for CW
reasons under 1C351.d.5 or .d.6.

This rule also revises § 742.2(a)(3) of
the EAR and ECCNs 2E001 and 2E002
to clarify the control status of
technology for valves described in
ECCN 2A226 or 2A292 that also possess
the characteristics of valves described in
ECCN 2B350.g. The control status of the
valves, themselves, was first clarified in
a final rule published by BIS on August
29, 2002 (67 FR 55594) and is further
clarified in this rule (see the changes to
the heading of ECCN 2B350, as
described in part D, Background, in the
SUPPLEMENTARY INFORMATION section of
this rule). First, this rule revises
§ 742.2(a)(3) to clarify that
“development” and “production”
technology for valves controlled by
ECCN 2A226 or 2A292 for CB reasons
(i.e., valves in 2A226 or 2A292 that also
possess the characteristics of valves
described in ECCN 2B350.g) is
controlled under ECCNs 2E001
(“development” technology) and 2E002
(“production” technology) and requires
a license to Country Group D:3
destinations for CB reasons—note that
this technology also requires a license to
certain destinations for NP and AT
reasons. Second, this rule revises
§742.2(a)(3) to indicate that “use”
technology for valves controlled by
ECCN 2A226 or 2A292 for CB reasons
is controlled under ECCNs 2E201 and
2E290, respectively, and requires a
license to Country Group D:3
destinations for CB reasons—note that
this technology also requires a license to
certain destinations for NP and AT
reasons. Third, this rule revises the
License Requirements sections of
ECCNs 2E001 and 2E002 on the CCL to
indicate that CB controls apply to
technology in these ECCNs for the
“development” or “production,”
respectively, of valves controlled for CB
reasons under ECCN 2A226 or 2A292.

F. Clarifications to ECCNs 1C351 and
1C991

This rule revises the heading of ECCN
1C351 to clarify that this entry controls
certain zoonotic pathogens and toxins
that are the causative organisms for a
number of zoonoses (i.e., diseases of
animals that may be transmitted to
humans under natural conditions). In

addition, this rule revises ECCN
1C991.d to clarify that it does not
control medical products containing
botulinum toxins described in ECCN
1C351.d.1. Medical products containing
1C351.d.1 toxins are controlled by
1C991.c for anti-terrorism (AT) reasons
only, while the medical products in
1C991.d are controlled for both CB and
AT reasons.

G. Changes to the EAR Based on the
Addition of New States Parties to the
Chemical Weapons Convention (CWC)

This rule revises Supplement No. 2 to
part 745 of the EAR (titled ““States
Parties to the Convention on the
Prohibition of the Development,
Production, Stockpiling, and Use of
Chemical Weapons and on Their
Destruction”) by adding the names of
six countries that have recently become
States Parties to the CWC (i.e., Andorra,
Guatemala, Palau, Saint Vincent and the
Grenadines, Samoa, and Thailand).

Savings Clause

Shipments of items removed from
license exception eligibility or NLR
authorization as a result of this
regulatory action that were on dock for
loading, on lighter, laden aboard an
exporting carrier, or en route aboard a
carrier to a port of export, on June 10,
2003, pursuant to actual orders for
export to a foreign destination, may
proceed to that destination under the
previous license exception eligibility or
NLR authorization provisions so long as
they have been exported from the
United States before July 10, 2003. Any
such items not actually exported before
midnight, on July 10, 2003, require a
license in accordance with this
regulation.

Rulemaking Requirements

1. This rule has been determined to be
not significant for purposes of Executive
Order 12866.

2. Notwithstanding any other
provision of law, no person is required
to respond to, nor shall any person be
subject to a penalty for failure to comply
with, a collection of information subject
to the requirements of the Paperwork
Reduction Act, unless that collection of
information displays a currently valid
OMB Control Number. This rule
contains collections of information
subject to the requirements of the
Paperwork Reduction Act of 1980 (44
U.S.C. 3501 et seq.). These collections
have been approved by the Office of
Management and Budget under Control
Numbers 0694-0088 and 0694-0117.

3. This rule does not contain policies
with Federalism implications as that

term is defined in Executive Order
13132.

4. The provisions of the
Administrative Procedure Act (5 U.S.C.
553) requiring notice of proposed
rulemaking, the opportunity for public
participation, and a delay in effective
date, are inapplicable because this
regulation involves a military and
foreign affairs function of the United
States (Sec. 5 U.S.C. 553(a)(1)). Further,
no other law requires that a notice of
proposed rulemaking and an
opportunity for public comment be
given for this final rule. Because a
notice of proposed rulemaking and an
opportunity for public comment are not
required to be given for this rule under
5 U.S.C. 553 or by any other law, the
analytical requirements of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.) are not applicable.

Therefore, this regulation is issued in
final form. Although there is no formal
comment period, public comments on
this regulation are welcome on a
continuing basis. Comments should be
submitted to Willard Fisher, Regulatory
Policy Division, Bureau of Industry and
Security, U.S. Department of Commerce,
Room 2705, 14th Street and
Pennsylvania Avenue, NW.,
Washington, DC 20230.

List of Subjects

15 CFR Part 742
Exports, Foreign trade.

15 CFR Part 745

Administrative practice and
procedure, Chemicals, Exports, Foreign
trade, Reporting and recordkeeping
requirements.

15 CFR Part 774

Exports, Foreign trade, Reporting and
recordkeeping requirements.
» Accordingly, parts 742, 745, and 774 of
the Export Administration Regulations
(15 CFR parts 730-799) are amended as
follows:

PART 742—[AMENDED]

= 1. The authority citation for 15 CFR
part 742 continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 18 U.S.C. 2510 et seq.;
22 U.S.C. 3201 et seq.; 42 U.S.C. 2139a; sec.
901-911, Pub. L. 106-387; sec. 221, Pub. L.
107-56; E.O. 12058, 43 FR 20947, 3 CFR,
1978 Comp., p. 179; E.O. 12851, 58 FR 33181,
3 CFR, 1993 Comp., p. 608; E.O. 12938, 59
FR 59099, 3 CFR, 1994 Comp., p. 950; E.O.
13026, 61 FR 58767, 3 CFR, 1996 Comp., p.
228; E.O. 13222, 66 FR 44025, 3 CFR, 2001
Comp., p. 783; notice of November 9, 2001,
66 FR 56965, 3 CFR, 2001 Comp., p. 917;
notice of August 14, 2002, 67 FR 53721,
August 16, 2002.
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m 2. Section 742.2 is amended by
revising paragraphs (a)(3) and (b) to read
as follows:

§742.2 Proliferation of chemical and
biological weapons.

(a) * Kx %

(3) If CB Column 3 of the Country
Chart (Supplement No. 1 to part 738 of
the EAR) is indicated in the appropriate
ECCN, a license is required to Country
Group D:3 (see Supplement No. 1 to part
740 of the EAR) for the following:

(i) Equipment and materials identified
in ECCN 2B350 or 2B351 on the CCL,
and valves controlled by ECCN 2A226
or ECCN 2A292 having the
characteristics of those described in
2B350.g, which can be used in the
production of chemical weapons
precursors or chemical warfare agents;

(ii) Equipment and materials
identified in ECCN 2B352, which can be
used in the production of biological
agents;

(iii) Medical products identified in
ECCN 1C991.d;

(iv) Technology identified in ECCN
2E001, 2E002, or 2E301 for:

(A) The development, production, or
use of items controlled by ECCN 2B350,
2B351, or 2B352; or

(B) The development or production of
valves controlled by ECCN 2A226 or
2A292 having the characteristics of
those described in ECCN 2B350.g; and

(v) Technology identified in ECCN
2E201 or 2E290 for the use of valves
controlled by ECCN 2A226 or 2A292
having the characteristics of those
described in 2B350.g.

* * * * *

(b) Licensing policy. (1) License
applications for the items described in
paragraph (a) of this section will be
considered on a case-by-case basis to
determine whether the export or
reexport would make a material
contribution to the design,
development, production, stockpiling or
use of chemical of biological weapons.
When an export or reexport is deemed
to make such a material contribution,
the license will be denied. When an
export or reexport is intended to be used
in a chemical weapons or biological
weapons program, or for chemical or
biological weapons terrorism purposes,
it is deemed to make a material
contribution. The factors listed in
paragraph (b)(2) of this section are
among those that will be considered to
determine what action should be taken
on license applications for these items.

(2) The following factors are among
those that will be considered to
determine what action should be taken
on license applications for the items

described in paragraph (a) of this
section:

(i) The specific nature of the end-use,
including the appropriateness of the
stated end-use;

(ii) The significance of the export and
reexport in terms of its potential
contribution to the design,
development, production, stockpiling,
or use of chemical or biological
weapons;

(iii) The nonproliferation credentials
of the importing country, including the
importing country’s chemical and
biological capabilities and objectives;

(iv) The risk that the items will be
diverted for use in a chemical weapons
or biological weapons program, or for
chemical weapons or biological
weapons terrorism purposes;

(v) The reliability of the parties to the
transaction, including whether:

(A) An export or reexport license
application involving any such parties
has previously been denied;

(B) Any such parties have been
engaged in clandestine or illegal
procurement activities;

(C) The end-user is capable of
securely handling and storing the items
to be exported or reexported;

(vi) Relevant information about
proliferation and terrorism activities,
including activities involving the
design, development, production,
stockpiling, or use of chemical or
biological weapons by any parties to the
transaction;

(vii) The types of assurances or
guarantees against the design,
development, production, stockpiling,
or use of chemical or biological
weapons that are given in a particular
case, including any relevant assurances
provided by the importing country or
the end-user;

(viii) The applicability of other
multilateral export control or
nonproliferation agreements (e.g., the
Chemical Weapons Convention and the
Biological and Toxin Weapons
Convention) to the transaction; and

(ix) The existence of a pre-existing
contract.

(3) BIS will review license
applications in accordance with the
licensing policy described in paragraph
(b)(1) of this section for items not
described in paragraph (a) of this
section that:

(i) Require a license for reasons other
than short supply; and

(ii) Could be destined for the design,
development, production, stockpiling,
or use of chemical or biological
weapons, or for a facility engaged in
such activities.

* * * * *

PART 745—[AMENDED]

= 4. The authority citation for 15 CFR
part 745 continues to read as follows:

Authority: 50 U.S.C. 1701 et seq.; E.O.
12938, 59 FR 59099, 3 CFR, 1994 Comp., p.
950; notice of November 9, 2000, 65 FR
68063, 3 CFR, 2000 Comp., p. 408.

= 5. Supplement No. 2 to part 745 is
amended by revising the undesignated
center heading ““List of States Parties as
of May 1, 2002” to read “List of States
Parties as of April 1, 2003” and by
adding, in alphabetical order, the
countries “Andorra”, “Guatemala”,
“Palau”, ““Saint Vincent and the
Grenadines”, “Samoa’ and “Thailand’.

PART 774—[AMENDED]

= 6. The authority citation for 15 CFR
part 774 continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 10 U.S.C. 7420; 10 U.S.C.
7430(e); 18 U.S.C. 2510 et seq.; 22 U.S.C.
287c; 22 U.S.C. 3201 et seq.; 22 U.S.C. 6004;
30 U.S.C. 185(s), 185(u); 42 U.S.C. 2139a; 42
U.S.C. 6212; 43 U.S.C. 1354; 46 U.S.C. app.
466¢; 50 U.S.C. app. 5; sec. 901-911, Pub. L.
106-387; sec. 221, Pub. L. 107-56; E.O.
13026, 61 FR 58767, 3 CFR, 1996 Comp., p.
228; E.O. 13222, 66 FR 44025, 3 CFR, 2001
Comp., p. 783; notice of August 14, 2002, 67
FR 53721, August 16, 2002.

= 7.In Supplement No. 1 to Part 774 (the
Commerce Control List), Category 1—
Materials, Chemicals, “Microorganisms”
& “Toxins,” ECCN 1C351 is amended by
revising the heading of the ECCN and the
List of Items Controlled to read as
follows:

1C351 Human and zoonotic pathogens
and ““toxins’’, as follows (see List of
Items Controlled).

* * * * *

List of Items Controlled

Unit: Value.

Related Controls: Certain forms of
ricin and saxitoxin in 1C351.d.5. and
d.6 are CWC Schedule 1 chemicals (see
§742.18 of the EAR). The U.S.
Government must provide advance
notification and annual reports to the
OPCW of all exports of Schedule 1
chemicals. see § 745.1 of the EAR for
notification procedures. see 22 CFR part
121, Category XIV and §121.7 for
additional CWC Schedule 1 chemicals
controlled by the Department of State.
All vaccines and “immunotoxins” are
excluded from the scope of this entry.
Certain medical products and diagnostic
and food testing kits that contain
biological toxins controlled under
paragraph (d) of this entry, with the
exception of toxins controlled for CW
reasons under d.5 and d.6, are excluded
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from the scope of this entry. Vaccines,
“immunotoxins”, certain medical
products, and diagnostic and food
testing kits excluded from the scope of
this entry are controlled under ECCN
1C991. For the purposes of this entry,
only saxitoxin is controlled under
paragraph d.6; other members of the
paralytic shellfish poison family (e.g.
neosaxitoxin) are classified as EAR99.

Related Definitions: 1. For the

purposes of this entry “immunotoxin”
is defined as an antibody-toxin
conjugate intended to destroy specific
target cells (e.g., tumor cells) that bear
antigens homologous to the antibody. 2.
For the purposes of this entry “subunit”
is defined as a portion of the “toxin”.

Items:

a. Viruses, as follows:

a.1. Chikungunya virus;

a.2. Congo-Crimean haemorrhagic
fever virus;

a.3. Dengue fever virus;

a.4. Eastern equine encephalitis virus;

a.5. Ebola virus;

a.6. Hantaan virus;

a.7. Japanese encephalitis virus;

a.8. Junin virus;

a.9. Lassa fever virus

a.10. Lymphocytic choriomeningitis
virus;

a.11. Machupo virus;

a.12. Marburg virus;

a.13. Monkey pox virus;

a.14. Rift Valley fever virus;

a.15. Tick-borne encephalitis virus
(Russian Spring-Summer
encephalitis virus);

a.16. Variola virus;

a.17. Venezuelan equine encephalitis
virus;

a.18. Western equine encephalitis
virus;

a.19. White pox; or

a.20. Yellow fever virus.

b. Rickettsiae, as follows:

b.1. Bartonella quintana (Rochalimea
quintana, Rickettsia quintana);

b.2. Coxiella burnetii;

b.3. Rickettsia prowasecki; or

b.4. Rickettsia rickettsii.

c. Bacteria, as follows:

c.1. Bacillus anthracis;

c.2. Brucella abortus;

c.3. Brucella melitensis;

c.4. Brucella suis;

c.5. Burkholderia mallei
(Pseudomonas mallei);

c.6. Burkholderia pseudomallei
(Pseudomonas pseudomallei);

c.7. Chlamydia psittaci;

c.8. Clostridium botulinum;

c.9. Francisella tularensis;

c.10. Salmonella typhi;

c.11. Shigella dysenteriae;

c.12. Vibrio cholerae; or

c.13. Yersinia pestis.

d. “Toxins”, as follows, and “subunits”
thereof:

. Botulinum toxins;
. Clostridium perfringens toxins;
. Conotoxin;
. Microcystin (Cyanginosin);
. Ricin;
. Saxitoxin;
. Shiga toxin;
. Staphylococcus aureus toxins;
. Tetrodotoxin;
. Verotoxin;
. Aflatoxins;
. Abrin;
. Cholera toxin;
. Diacetoxyscirpenol toxin;
. T-2 toxin;
. HT-2 toxin;
. Modeccin toxin;
. Volkensin toxin; or
d.19. Viscum Album Lectin 1
(Viscumin).

8. In Supplement No. 1 to part 774
(the Commerce Control List), Category
1—Materials, Chemicals,
“Microorganisms” & “Toxins,” ECCN
1C353 is amended by revising the ECCN
heading and the List of Items Controlled
to read as follows:
1C353 Genetic elements and

genetically modified organisms, as

follows (see List of Items Controlled).
* * * * *

List of Items Controlled

Unit: $ value.

Related Controls: Vaccines that
contain genetic elements or genetically
modified organisms identified in this
entry are controlled by ECCN 1C991.

Related Definitions: N/A.

Items:

a. Genetic elements, as follows:

a.1. Genetic elements that contain
nucleic acid sequences associated
with the pathogenicity of
microorganisms controlled by
1C351.a. to .c, 1C352, or 1C354;

a.2. Genetic elements that contain
nucleic acid sequences coding for
any of the “toxins” controlled by
1C351.d or ‘“‘subunits of toxins”
thereof.

Technical Note: Genetic elements include,
inter alia, chromosomes, genomes, plasmids,
transposons, and vectors, whether genetically
modified or unmodified.

b. Genetically modified organisms, as
follows:

b.1. Genetically modified organisms
that contain nucleic acid sequences
associated with the pathogenicity of
microorganisms controlled by
1C351.a. to .c, 1C352, or 1C354;

b.2. Genetically modified organisms
that contain nucleic acid sequences
coding for any of the “toxins”
controlled by 1C351.d or “subunits
of toxins” thereof.

= 9. In Supplement No. 1 to Part 774 (the
Commerce Control List), Category 1—

Materials, Chemicals, “Microorganisms”

& “Toxins,” ECCN 1C991 is amended by

revising the List of Items Controlled to

read as follows:

1C991 Vaccines, immunotoxins,
medical products, diagnostic and
food testing kits, as follows (see List
of Items Controlled).

* * * * *

List of Items Controlled

Unit: $ value.

Related Controls: Medical products
containing ricin or saxitoxin, as follows,
are controlled for CW reasons under
ECCN 1C351:

(1) Ricinus Communis Agglutinin,
(RCA})), also known as ricin D, or
Ricinus Communis Lectin;;; (RCLy);

(2) Ricinus Communis Lectiny
(RCL,v), also known as ricin E; or

(3) Saxitoxin identified by C.A.S.
#35523-89-8.

Related Definitions: For the purpose
of this entry, “immunotoxin” is defined
as an antibody-toxin conjugate intended
to destroy specific target cells (e.g.,
tumor cells) that bear antigens
homologous to the antibody. For the
purpose of this entry, “medical
products” are: (1) pharmaceutical
formulations designed for human
administration in the treatment of
medical conditions, (2) prepackaged for
distribution as medical products, and
(3) approved by the U.S. Food and Drug
Administration to be marketed as
medical products. For the purpose of
this entry, “diagnostic and food testing
kits’ are specifically developed,
packaged and marketed for diagnostic or
public health purposes. Biological
toxins in any other configuration,
including bulk shipments, or for any
other end-uses are controlled by ECCN
1C351. For the purpose of this entry,
“vaccine” is defined as a medicinal (or
veterinary) product in a pharmaceutical
formulation, approved by the U.S. Food
and Drug Administration or the U.S.
Department of Agriculture to be
marketed as a medical (or veterinary)
product or for use in clinical trials, that
is intended to stimulate a protective
immunological response in humans or
animals in order to prevent disease in
those to whom or to which it is
administered.

Items:

a. Vaccines against items controlled
by ECCN 1C351, 1G352, 1C353, or
1C354;

b. Immunotoxins containing items
controlled by 1C351.d;

c. Medical products containing
botulinum toxins controlled by ECCN
1C351.d.1;

d. Medical products containing items
controlled by ECCN 1C351.d, except
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botulinum toxins controlled by ECCN
1C351.d.1 and items controlled for CW
reasons under 1C351.d.5 or .d.6; and

e. Diagnostic and food testing kits
containing items controlled by ECCN
1C351.d, except items controlled for CW
reasons under ECCN 1C351.d.5 or .d.6.

10. In Supplement No. 1 to Part 774
(the Commerce Control List), Category
2—Materials Processing, ECCN 2B350 is
amended by revising the ECCN heading
and the List of Items Controlled to read
as follows:

2B350 Chemical manufacturing
facilities and equipment, except
valves controlled by 2A226 or 2A292,
as follows (see List of Items
Controlled).

* * * * *

List of Items Controlled

Unit: Equipment in number.

Related Controls: The controls in this
entry do not apply to equipment that is:
(a) Specially designed for use in civil
applications (e.g., food processing, pulp
and paper processing, or water
purification); AND (b) inappropriate, by
the nature of its design, for use in
storing, processing, producing or
conducting and controlling the flow of
chemical weapons precursors controlled
by 1G350.

Related Definitions: For purposes of
this entry the term ‘“chemical warfare
agents” are those agents subject to the
export licensing authority of the U.S.
Department of State, Office of Defense
Trade Controls. (See 22 CFR part 121)

Items:

a. Reaction vessels or reactors, with or
without agitators, with total internal
(geometric) volume greater than 0.1
m3 (100 liters) and less than 20 m3
(20,000 liters), where all surfaces that
come in direct contact with the
chemical(s) being processed or
contained are made from any of the
following materials:

a.1. Alloys with more than 25%
nickel and 20% chromium by
weight;

a.2. Fluoropolymers;

a.3. Glass (including vitrified or
enameled coating or glass lining);

a.4. Nickel or alloys with more than
40% nickel by weight;

a.5. Tantalum or tantalum alloys;

a.6. Titanium or titanium alloys; or

a.7. Zirconium or zirconium alloys.

b. Agitators for use in reaction vessels
or reactors described in 2B350.a, and
impellers, blades or shafts designed
for such agitators, where all surfaces
that come in direct contact with the
chemical(s) being processed or
contained are made from any of the
following materials:

b.1. Alloys with more than 25%
nickel and 20% chromium by
weight;

b.2. Fluoropolymers;

b.3. Glass (including vitrified or
enameled coatings or glass lining);

b.4. Nickel or alloys with more than
40% nickel by weight;

b.5. Tantalum or tantalum alloys;

b.6. Titanium or titanium alloys; or

b.7. Zirconium or zirconium alloys.

. Storage tanks, containers or receivers

with a total internal (geometric)

volume greater than 0.1 m3 (100

liters) where all surfaces that come in

direct contact with the chemical(s)
being processed or contained are
made from any of the following
materials:

c.1. Alloys with more than 25%
nickel and 20% chromium by
weight;

c.2. Fluoropolymers;

¢.3. Glass (including vitrified or
enameled coatings or glass lining);

c.4. Nickel or alloys with more than
40% nickel by weight;

c.5. Tantalum or tantalum alloys;

c.6. Titanium or titanium alloys; or

¢.7. Zirconium or zirconium alloys.

. Heat exchangers or condensers with

a heat transfer surface area of less
than 20 m2, but greater than 0.15 m2,
and tubes, plates, coils or blocks
(cores) designed for such heat
exchangers or condensers, where all
surfaces that come in direct contact
with the chemical(s) being processed
are made from any of the following
materials:

d.1. Alloys with more than 25%
nickel and 20% chromium by
weight;

d.2. Fluoropolymers;

d.3. Glass (including vitrified or
enameled coatings or glass lining);

d.4. Graphite or carbon-graphite;

d.5. Nickel or alloys with more than
40% nickel by weight;

d.6. Silicon carbide;

d.7. Tantalum or tantalum alloys;

d.8. Titanium or titanium alloys;

d.9. Titanium carbide; or

d.10. Zirconium or zirconium alloys.

. Distillation or absorption columns of

internal diameter greater than 0.1 m,
and liquid distributors, vapor
distributors or liquid collectors
designed for such distillation or
absorption columns, where all
surfaces that come in direct contact
with the chemical(s) being processed
are made from any of the following
materials:

e.1. Alloys with more than 25%
nickel and 20% chromium by
weight;

e.2. Fluoropolymers;

e.3. Glass (including vitrified or

enameled coatings or glass lining);
e.4. Graphite or carbon-graphite;
e.5. Nickel or alloys with more than
40% nickel by weight;
e.6. Tantalum or tantalum alloys;
e.7. Titanium or titanium alloys; or
e.8. Zirconium or zirconium alloys.

f. Remotely operated filling equipment

in which all surfaces that come in

direct contact with the chemical(s)

being processed are made from any of

the following materials:

f.1. Alloys with more than 25% nickel
and 20% chromium by weight; or

f.2. Nickel or alloys with more than
40% nickel by weight.

. Valves with nominal sizes greater

than 1.0 cm (%s in.), and casings

(valve bodies) or preformed casing

liners designed for such valves, in

which all surfaces that come in direct
contact with the chemical(s) being
processed or contained are made from
any of the following materials:

g.1. Nickel or alloys with more than
40% nickel by weight;

g.2. Alloys with more than 25%
nickel and 20% chromium by
weight;

g.3. Fluoropolymers;

g.4. Glass or glass lined (including
vitrified or enameled coatings);

g.5. Tantalum or tantalum alloys;

g.6. Titanium or titanium alloys; or

g.7. Zirconium or zirconium alloys.

. Multi-walled piping incorporating a

leak detection port, in which all

surfaces that come in direct contact

with the chemical(s) being processed
or contained are made from any of the
following materials:

h.1. Alloys with more than 25%
nickel and 20% chromium by
weight;

h.2. Fluoropolymers;

h.3. Glass (including vitrified or
enameled coatings or glass lining);

h.4. Graphite or carbon-graphite;

h.5. Nickel or alloys with more than
40% nickel by weight;

h.6. Tantalum or tantalum alloys;

h.7. Titanium or titanium alloys; or

h.8. Zirconium or zirconium alloys.

i. Multiple-seal, canned drive, magnetic

drive, bellows or diaphragm pumps,
with manufacturer’s specified
maximum flow-rate greater than 0.6
m?3/hour, or vacuum pumps with
manufacturer’s specified maximum
flow-rate greater than 5 m3/hour
(under standard temperature (273 K
(0° C)) and pressure (101.3 kPa)
conditions), and casings (pump
bodies), preformed casing liners,
impellers, rotors or jet pump nozzles
designed for such pumps, in which all
surfaces that come into direct contact
with the chemical(s) being processed
are made from any of the of the
following materials:
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i.1. Alloys with more than 25% nickel
and 20% chromium by weight;

i.2. Ceramics;

i.3. Ferrosilicon;

i.4. Fluoropolymers;

i.5. Glass (including vitrified or
enameled coatings or glass lining);

i.6. Graphite or carbon-graphite;

i.7. Nickel or alloys with more than
40% nickel by weight;

i.8. Tantalum or tantalum alloys;

i.9. Titanium or titanium alloys, or

1.10. Zirconium or zirconium alloys.

j. Incinerators designed to destroy

chemical warfare agents, chemical

weapons precursors controlled by

1C350, or chemical munitions having

specially designed waste supply

systems, special handling facilities

and an average combustion chamber

temperature greater than 1000° C in

which all surfaces in the waste supply

system that come into direct contact

with the waste products are made

from or lined with any of the

following materials:

j.1. Alloys with more than 25% nickel
and 20% chromium by weight;

j-2. Ceramics; or

j-3. Nickel or alloys with more than
40% nickel by weight.

Technical Note: Carbon-graphite is a
composition consisting primarily of graphite
and amorphous carbon, in which the graphite
is 8 percent or more by weight of the
composition.

= 11.In Supplement No. 1 to Part 774
(the Commerce Control List), Category
2—Materials Processing, ECCN 2B352 is
amended by revising the List of Items
Controlled to read as follows:

2B352 Equipment capable of use in
handling biological materials, as
follows (see List of Items Controlled).

List of Items Controlled

Unit: Equipment in number

Related Controls: N/A

Related Definitions: For purposes of
this entry, isolators include flexible
isolators, dry boxes, anaerobic chambers
and glove boxes.

Items:

a. Complete containment facilities at
P3 or P4 containment level.

Technical Note: P3 or P4 (BL3, BL4, L3,
L4) containment levels are as specified in the
WHO Laboratory Biosafety Manual (Geneva,
1983).

b. Fermenters capable of cultivation of
pathogenic microorganisms, viruses, or
for toxin production, without the
propagation of aerosols, having a
capacity equal to or greater than 20
liters.

Technical Note: Fermenters include

bioreactors, chemostats, and continuous-flow
systems.

c. Centrifugal separators capable of the
continuous separation of pathogenic
microorganisms, without the
propagation of aerosols, and having
all of the following characteristics:
c.1. One or more sealing joints within
the steam containment area;

c.2. A flow rate greater than 100 liters
per hour;

c.3. Components of polished stainless
steel or titanium; and

c.4. Capable of in-situ steam
sterilization in a closed state.

Technical Note: Centrifugal separators
include decanters.

d. Cross (tangential) flow filtration
equipment and accessories, as
follows:

d.1. Cross (tangential) flow filtration
equipment capable of separation of
pathogenic microorganisms,
viruses, toxins or cell cultures,
without the propagation of aerosols,
having all of the following
characteristics:

d.1.a. A total filtration area equal to or
greater than 1 square meter (1 m2);
and

d.1.b. Capable of being sterilized or
disinfected in-situ.

N.B.: 2B352.d.1 does not control
reverse osmosis equipment, as specified
by the manufacturer.

d.2. Cross (tangential) flow filtration
components (e.g., modules,
elements, cassettes, cartridges, units
or plates) with filtration area equal
to or greater than 0.2 square meters
(0.2 m2) for each component and
designed for use in cross
(tangential) flow filtration
equipment controlled by 2B352.d.1.

Technical Note: In this ECCN, “sterilized”
denotes the elimination of all viable microbes
from the equipment through the use of either
physical (e.g., steam) or chemical agents.
“Disinfected”” denotes the destruction of
potential microbial infectivity in the
equipment through the use of chemical
agents with a germicidal effect.
“Disinfection” and “sterilization” are
distinct from ‘‘sanitization”, the latter
referring to cleaning procedures designed to
lower the microbial content of equipment
without necessarily achieving elimination of
all microbial infectivity or viability.

e. Steam sterilizable freeze-drying
equipment with a condenser capacity
of 10 kgs of ice or greater in 24 hours,
but less than 1,000 kgs of ice in 24
hours.

f. Protective and containment
equipment, as follows:

f.1. Protective full or half suits, or
hoods dependant upon a tethered
external air supply and operating
under positive pressure;

Technical Note: This entry does not
control suits designed to be worn with self-
contained breathing apparatus.

f.2. Class III biological safety cabinets
or isolators with similar
performance standards, e.g., flexible
isolators, dry boxes, anaerobic
chambers, glove boxes or laminar
flow hoods (closed with vertical
flow).

g. Chambers designed for aerosol
challenge testing with
microorganisms, viruses, or toxins
and having a capacity of 1 m3 or
greater.

= 12.In Supplement No. 1 to Part 774

(the Commerce Control List), Category

2—Materials Processing, ECCN 2E001 is

amended by revising the License

Requirements section to read as follows:

2E001 ‘‘Technology according to the
General Technology Note for the
“development” of equipment or
“software” controlled by 2A (except
2A991, 2A993, or 2A994), 2B (except
2B991, 2B993, 2B996, 2B997 or
2B998), or 2D (except 2D991, 2D992,
or 2D994).

License Requirements

Reason for Control: NS, MT, NP, CB,
AT

Control(s) Country chart

NS applies to “tech- NS Column 1
nology” for items con-
trolled by 2A001, 2B001
to 2B009, 2D001 or
2D002.

MT applies to “tech-
nology” for items con-
trolled by 2B004,
2B009, 2B018, 2B104,
2B105, 2B109, 2B116,
2B117, 2D001 or 2D101
for MT reasons.

NP applies to “tech-
nology” for items con-
trolled by 2A225,
2A226, 2B001, 2B004,
2B006, 2B007, 2B009,
2B104, 2B109, 2B116,
2B201, 2B204, 2B206,
2B207, 2B209, 2B225
to 2B232, 2D001,
2D002, 2D101, 2D201
or 2D202 for NP rea-
sons.

NP applies to “tech-
nology” for items con-
trolled by 2A290 to
2A293, 2B290, or
2D290 for NP reasons.

CB applies to “tech-
nology” for equipment
controlled by 2B350 to
2B352 and for valves
controlled by 2A226 or
2A292 having the char-
acteristics of those con-
trolled by 2B350.9.

MT Column 1

NP Column 1

NP Column 2

CB Column 3
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Control(s) Country chart

AT applies to entire entry | AT Column 1

License Requirement Notes: See § 743.1 of
the EAR for reporting requirements for
exports under License Exceptions.

* * * * *

= 13.In Supplement No. 1 to Part 774
(the Commerce Control List), Category
2—Materials Processing, ECCN 2E002 is
amended by revising the License
Requirements section to read as follows:

2E002 ‘“‘Technology” according to the
General Technology Note for the
“production” of equipment
controlled by 2A, (except 2A991,
2A993, or 2A994) or 2B (except
2B991, 2B993, 2B996, 2B997, or
2B998).

License Requirements

Reason for Control: NS, MT, NP, CB,
AT

Control(s) Country chart

NS applies to “tech- NS Column 1
nology” for equipment
controlled by 2A001,
2B001 to 2B009.

MT applies to “tech-
nology” for equipment
controlled by 2B004,
2B009, 2B018, 2B104,
2B105, 2B109, 2B116
or 2B117 for MT rea-
sons.

NP applies to “tech-
nology” for equipment
controlled by 2A225,
2A226, 2B001, 2B004,
2B006, 2B007, 2B009,
2B104, 2B109, 2B116,
2B201, 2B204, 2B206,
2B207, 2B209, 2B225
to 2B232 for NP rea-
sons.

NP applies to “tech-
nology” for equipment
controlled by 2A290 to
2A293, 2B290 for NP
reasons.

CB applies to “tech-
nology” for equipment
controlled by 2B350 to
2B352 and for valves
controlled by 2A226 or
2A292 having the char-
acteristics of those con-
trolled by 2B350.9.

AT applies to entire entry

MT Column 1

NP Column 1

NP Column 2

CB Column 3

AT Column 1

License Requirement Notes: See § 743.1 of
the EAR for reporting requirements for
exports under License Exceptions.

* * * * *

Dated: May 29, 2003.
James J. Jochum,

Assistant Secretary for Export
Administration.

[FR Doc. 03-14602 Filed 6—-9-03; 8:45 am)|]
BILLING CODE 3510-33-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 520

Oral Dosage Form New Animal Drugs;
Pyrantel Pamoate Paste

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of an abbreviated new animal
drug application (ANADA) filed by
Cross Vetpharm Group, Ltd. The
ANADA provides for the oral use of
pyrantel pamoate paste for the removal
and control of certain internal parasites
in horses and ponies.

DATES: This rule is effective June 10,
2003.

FOR FURTHER INFORMATION CONTACT:
Lonnie W. Luther, Center for Veterinary
Medicine (HFV-104), Food and Drug
Administration, 7519 Standish PI.,
Rockville, MD 20855, 301-827—-8549, e-
mail: [luther@cvm.fda.gov.
SUPPLEMENTARY INFORMATION: Cross
Vetpharm Group, Ltd., Broomhill Rd.,
Tallaght, Dublin 24, Ireland, filed
ANADA 200-350 that provides for the
use of EXODUS (pyrantel pamoate)
Paste for the removal and control of
certain internal parasites in horses and
ponies. Cross Vetpharm Group Ltd.’s
EXODUS Paste is approved as a generic
copy of Pfizer, Inc.’s STRONGID
(pyrantel pamoate) Paste approved
under NADA 129-831. The ANADA is
approved as of March 25, 2003, and the
regulations are amended in 21 CFR
520.2044 to reflect the approval. The
basis of approval is discussed in the
freedom of information summary.

In accordance with the freedom of
information provisions of 21 CFR part
20 and 21 CFR 514.11(e)(2)(ii), a
summary of safety and effectiveness
data and information submitted to
support approval of this application
may be seen in the Dockets Management
Branch (HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852, between 9
a.m. and 4 p.m., Monday through
Friday.

The agency has determined under 21
CFR 25.33(a)(1) that this action is of a
type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects in 21 CFR Part 520

Animal drugs.
» Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to the
Center for Veterinary Medicine, 21 CFR
part 520 is amended as follows:

PART 520—ORAL DOSAGE FORM
NEW ANIMAL DRUGS

= 1. The authority citation for 21 CFR

part 520 continues to read as follows:
Authority: 21 U.S.C. 360b.

= 2. Section 520.2044 is amended by

adding paragraphs (a)(3) and (b)(3) to

read as follows:

§520.2044 Pyrantel pamoate paste.

(a) * x %

(3) Each mL contains 171 mg pyrantel
base (as pyrantel pamoate).

(b) E I

(3) No. 061623 for use of product
described in paragraph (a)(3) of this
section.
* * * * *

Dated: May 27, 2003.
Steven F. Sundlof,
Director, Center for Veterinary Medicine.
[FR Doc. 03-14546 Filed 6—9—-03; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 522

Implantation or Injectable Dosage
Form New Animal Drugs; Change of
Sponsor

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect a
change of sponsor for two approved new
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animal drug applications (NADAs) from
Anthony Products Co. to Cross
Vetpharm Group Ltd.

DATES: This rule is effective June 10,
2003.

FOR FURTHER INFORMATION CONTACT:
David R. Newkirk, Center for Veterinary
Medicine (HFV-100), Food and Drug
Administration, 7500 Standish Pl.,
Rockville, MD 20855, 301-827—6967; e-
mail: dnewkirk@cvm.fda.gov.

SUPPLEMENTARY INFORMATION: AnthOIly
Products Co., 5600 Peck Rd., Arcadia,
CA 91006, has informed FDA that it has
transferred ownership of, and all rights
and interest in, the following two
approved NADAs to Cross Vetpharm
Group, Ltd., Broomhill Rd., Tallaght,
Dublin 24, Ireland:

NADA
Number Trade Name
065-505 MICROCILLIN Injectable Sus-
pension
065-506 COMBICILLIN Injectable
Suspension

Accordingly, the agency is amending
the regulations in 21 CFR 522.1696a and
522.1696b to reflect the transfer of
ownership.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects in 21 CFR Part 522

Animal drugs.
» Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to the
Center for Veterinary Medicine, 21 CFR
part 522 is amended as follows:

PART 522—IMPLANTATION OR
INJECTABLE DOSAGE FORM NEW
ANIMAL DRUGS

» 1. The authority citation for 21 CFR
part 522 continues to read as follows:

Authority: 21 U.S.C. 360b.

§522.1696a [Amended]

» 2. Section 522.1696a Penicillin G
benzathine and penicillin G procaine
sterile suspension is amended in
paragraph (b)(1) by removing “000864,
010515, and 049185” and by adding in
its place “010515, 049185, and 061623"";
and in paragraph (b)(3) by removing
000864, 010515, and 059130 and by
adding in its place “010515, 059130, and
061623”.

§522.1696b [Amended]

= 3. Section 522.1696b Penicillin G
procaine aqueous suspension is
amended in paragraph (b)(2) by
removing ‘000864 and 055529” and by
adding in its place “055529 and
061623”; in paragraph (d)(2)(i)(A) by
removing ‘000864, 010515, 053501, and
059130 and by adding in its place
010515, 053501, 059130, and 061623”’;
and in paragraph (d)(2)(iii)(A) by
removing ‘000864, 010515, 053501, and
059130 and by adding in its place
“010515, 053501, and 059130”".

Dated: May 19, 2003.

Steven D. Vaughn,

Director, Office of New Animal Drug
Evaluation, Center for Veterinary Medicine.

[FR Doc. 03—-14547 Filed 6—-9-03; 8:45 am|]
BILLING CODE 4160-01-S

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 558

New Animal Drugs for Use in Animal
Feeds; Fenbendazole.

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a supplemental new animal
drug application (NADA) filed by
Intervet, Inc. The supplemental NADA
provides for use of an approved
fenbendazole Type A medicated article
to make Type B and Type C medicated
feeds used for the control of
gastrointestinal worms in horses.
DATES: This rule is effective June 10,
2003.

FOR FURTHER INFORMATION CONTACT:
Melanie R. Berson, Center for Veterinary
Medicine (HFV-110), Food and Drug
Administration, 7500 Standish P1.,
Rockville, MD 20855, 301-827-7540, e-
mail: mberson@cvm.fda.gov.
SUPPLEMENTARY INFORMATION: Intervet,
Inc., P.O. Box 318, 405 State St.,
Millsboro, DE 19966, filed a supplement
to NADA 131-675 that provides for the
use of SAFE-GUARD (fenbendazole)
20% Type A medicated article to make
Type B and Type C medicated horse
feeds. The medicated feeds are used for
the control of large strongyles
(Strongylus edentatus, S. equinus, S.
vulgaris, Triodontophorus spp.), small
strongyles (Cyathostomum spp.,

Cylicocyclus spp., Cylicostephanus
spp.), pinworms (Oxyuris equi), and
ascarids (Parascaris equorum) in horses.
The NADA is approved as of March 14,
2003 , and the regulations are amended
in 21 CFR 558.258 to reflect the
approval. The basis of approval is
discussed in the freedom of information
summary.

In accordance with the freedom of
information provisions of 21 CFR part
20 and 21 CFR 514.11(e)(2)(ii), a
summary of safety and effectiveness
data and information submitted to
support approval of this application
may be seen in the Dockets Management
Branch (HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852, between 9
a.m. and 4 p.m., Monday through
Friday.

Under section 512(c)(2)(F)(iii) of the
Federal Food, Drug, and Cosmetics Act
(21 U.S.C. 360b(c)(2)(F)(iii)), this
approval qualifies for 3 years of
marketing exclusivity beginning March
14, 2003.

The agency has determined under
§ 25.33(d)(1) that this action is of a type
that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects in 21 CFR Part 558

Animal drugs, Animal feeds.
m Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to the
Center for Veterinary Medicine, 21 CFR
part 558 is amended as follows:

PART 558—NEW ANIMAL DRUGS FOR
USE IN ANIMAL FEEDS

= 1. The authority citation for 21 CFR

part 558 continues to read as follows:
Authority: 21 U.S.C. 360b, 371.

= 2. Section 558.258 is amended by

redesignating paragraph (e)(4) as

paragraph (e)(5) and by adding new

paragraph (e)(4) to read as follows:

§558.258 Fenbendazole.
* * * * *
(e) * % %
(4) Horses.
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Amount fenk:)eer:dtgiole in grams Indications for use Limitations Sponsor
(i) 4,540 5 mg/kg body weight (2.27 mg/lb) for the | Feed at the rate of 0. 1lb of feed per 100 057926

control of large strongyles (Strongylus
edentatus, S. equinus, S. vulgaris,
Triodontophorus spp.), small strongyles
(Cyathostomum spp., Cylicocyclus spp.,
Cylicostephanus spp.), and pinworms
(Oxyuris equi); 10 mg/kg body weight
(4.54 mg/lb) for the control of ascarids
(Parascaris equorum).

Ib of body weight to provide 2.27 mg
fenbendazole/lb of body weight in a 1-
day treatment or 0.2 Ib of feed per 100
Ib of body weight to provide 4.54 mg
fenbendazole/lb of body weight in a 1-
day treatment. All horses must be eat-
ing normally to ensure that each animal
consumes an adequate amount of the
medicated feed. Regular deworming at
intervals of 6 to 8 weeks may be re-
quired due to the possibility of reinfec-
tion. Do not use in horses intended for

(i) [Reserved]

food.

* * * * *

Dated: May 27, 2003.
Stephen F. Sundlof,
Director, Center for Veterinary Medicine.
[FR Doc. 03—14545 Filed 6—-9-03; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[CGD07-03-087]

Drawbridge Operation Regulations;
NE. 8th Street (George Bush
Boulevard) Bridge, Atlantic
Intracoastal Waterway, Mile 1038.7,
Delray Beach, Palm Beach County, FL

AGENCY: Coast Guard, DHS.
ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, Seventh
Coast Guard District, has approved a
temporary deviation from the
regulations governing the operation of
the NE. 8th Street (George Bush
Boulevard) bridge at Delray Beach
across the Atlantic Intracoastal
Waterway, mile 1038.7 in Delray Beach,
Palm Beach County, Florida. Under this
deviation, the bridge need only open a
single-leaf of the bridge and shall
provide double-leaf openings with two-
hours advance notice to the bridge
tender. This temporary deviation is
required to allow the bridge owner to
safely complete repairs to the bridge.
DATES: This deviation is effective from
7 a.m. on June 16, 2003, until 6 p.m. on
August 16, 2003.

ADDRESSES: Material received from the
public, as well as comments indicated
in this preamble as being available in
the docket, are part of docket [CGD07—

03-087] and are available for inspection
or copying at Commander (obr), Seventh
Coast Guard District, 909 SE. 1st
Avenue, Room 432, Miami, Florida
33131 between 8 a.m. and 4 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT: Mr.
Michael Lieberum, Project Manager,
Seventh Coast Guard District, Bridge
Branch at (305) 415—6744.

SUPPLEMENTARY INFORMATION: The
existing regulations of the NE. 8th Street
bridge, mile 1038.7 at Delray Beach
require the bridge to open on signal;
except that, from November 1 to May
31, from 11 a.m. to 6 p.m., on Saturdays,
Sundays and Federal holidays, the draw
need open only on the hour, quarter-
hour, half-hour, and three quarter-hour.
On May 7, 2003, Palm Beach County,
the bridge owner, requested a deviation
from the current regulations to allow the
bridge to only open a single-leaf of the
bridge. Double-leaf openings are
available with two-hours advance notice
to the bridge tender. The other leaf of
the bridge will remain in the upright,
open to navigation position. This
schedule will be in effect from 7 a.m. on
June 16, 2003, to 6 p.m. on July 3, 2003,
and from 7 a.m. on July 8, 2003, to 6
p-m. on August 16, 2003. During all
other times, the bridge will open
according to the published schedule in
33 CFR 117.261(z). This temporary
deviation is required to allow the bridge
owner to safely complete repairs to the
bridge structure.

The District Commander has granted
a temporary deviation from the
operating requirements listed in 33 CFR
117.261(z). Under this deviation, the
NE. 8th Street (George Bush Boulevard)
bridge need only open a single-leaf of
the bridge from 7 a.m. on June 16, 2003,
to 6 p.m. on July 3, 2003, and from 7
a.m. on July 8, 2003, to 6 p.m. on
August 16, 2003. During this time the

bridge shall provide double-leaf
openings with two-hours advance notice
to the bridge tender.

Dated: May 29, 2003.
Greg Shapley,
Chief, Bridge Administration, Seventh Coast
Guard District.

[FR Doc. 03—14590 Filed 6—9-03; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[CGD09-03-217]
RIN 1625-AA00

Safety Zone; Grosse Point Shores,
Lake St. Clair, Ml

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone for
the Celebrate America fireworks display
on June 14, 2003. This safety zone is
necessary to control vessel traffic within
the immediate location of the fireworks
launch site and to ensure the safety of
life and property during the event. This
safety zone is intended to restrict vessel
traffic from a portion of Lake St. Clair.
DATES: This temporary final rule is
effective from 8 p.m. until 11 p.m. on
June 14, 2003.

ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are part of
docket [CGD09-03-217] and are
available for inspection or copying at:
U.S. Coast Guard Marine Safety Office
Detroit, 110 Mt. Elliott Ave. Detroit, MI
48207, between 8 a.m. and 4 p.m.,
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Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT:
LTJG Brandon Sullivan, U.S. Coast
Guard Marine Safety Office Detroit, 110
Mt. Elliott Ave., Detroit, MI 48207. The
telephone number is (313) 568—9558.

SUPPLEMENTARY INFORMATION:
Regulatory Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b)(B), the
Coast Guard finds that good cause exists
for not publishing an NPRM. Under 5
U.S.C. 553(d)(3), the Coast Guard finds
that good cause exists for making this
rule effective less than 30 days after
publication in the Federal Register. The
permit application was not received in
time to publish an NPRM followed by
a final rule before the effective date.
Delaying this rule would be contrary to
the public interest of ensuring the safety
of spectators and vessels during this
event and immediate action is necessary
to prevent possible loss of life or
property. The Coast Guard has not
received any complaints or negative
comments previously with regard to this
event.

Background and Purpose

Temporary safety zones are necessary
to ensure the safety of vessels and
spectators from the hazards associated
with fireworks displays. Based on
accidents that have occurred in other
Captain of the Port zones, and the
explosive hazard of fireworks, the
Captain of the Port Detroit has
determined fireworks launches in close
proximity to watercraft pose significant
risks to public safety and property. The
likely combination of large numbers of
recreational vessels, congested
waterways, darkness punctuated by
bright flashes of light, alcohol use, and
debris falling into the water could easily
result in serious injuries or fatalities.
Establishing safety zones to control
vessel movement around the locations
of the launch platforms will help ensure
the safety of persons and property at
these events and help minimize the
associated risk.

The safety zone will encompass all
waters surrounding the fireworks
launch platform bounded by the arc of
a circle with a 300-yard radius with its
center in approximate position 42°26'4"
N, 082°52'1" W (approximately 500" off
shore of 930 Lake Shore Drive, Grosse
Point Shores, MI). The geographic
coordinates are based upon North
American Datum 1983 (NAD 83). The
size of this zone was determined using
the National Fire Prevention

Association guidelines and local
knowledge concerning wind, waves,
and currents.

All persons and vessels shall comply
with the instructions of the Coast Guard
Captain of the Port or the designated on-
scene patrol representative. Entry into,
transiting, or anchoring within this
safety zone is prohibited unless
authorized by the Captain of the Port
Detroit or his designated on-scene
representative. The Captain of the Port
or his designated on-scene
representative may be contacted via
VHF Channel 16.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed this rule under
that order. It is not “significant” under
the regulatory policies and procedures
of the Department of Transportation
(DOT) (44 FR 11040, February 26, 1979).
We expect the economic impact of this
rule to be so minimal that a full
Regulatory Evaluation under paragraph
10(e) of the regulatory policies and
procedures of DOT is unnecessary.

This determination is based on the
minimal time that vessels will be
restricted from the zone, and therefore
minor if any impacts to Mariners.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we considered
whether this rule would have a
significant impact on a substantial
number of small entities. The term
“small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule would not
have a significant economic impact on
a substantial number of small entities.

This rule would affect the following
entities, some of which might be small
entities: The owners or operators of
commercial vessels intending to transit
or anchor in the activated safety zone.

This safety zone will not have a
significant economic impact on a
substantial number of small entities for
the following reasons: This safety zone
is only in effect from 8 p.m. until 11
p-m. the day of the event and allows
vessel traffic to pass outside of the
safety zone. Before the effective period,
we will issue maritime advisories
widely available to users of Lake St.

Clair by the Ninth Coast Guard District
Local Notice to Mariners, and Marine
Information Broadcasts. Facsimile
broadcasts may also be made.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule so that they can
better evaluate its effects and participate
in the rulemaking process. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact Marine
Safety Office Detroit (see ADDRESSES.)
Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—-
888—REG-FAIR (1-888-734—3247).

Collection of Information

This rule would call for no new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

We have analyzed this rule under
Executive Order 13132 and have
determined that this rule does not have
implications for federalism under that
Order.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule would not result in
such an expenditure, we do discuss the
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effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule would not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b) (2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

The Coast Guard has analyzed this
rule under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and does not concern an
environmental risk to health or risk to
safety that may disproportionately affect
children.

Environment

We have considered the
environmental impact of this rule and
concluded that, under figure 2—1 of
Commandant Instruction M16475.1D,
this rule is categorically excluded from
further environmental documentation.
A written categorical exclusion
determination is available in the docket
for inspection or copying where
indicated under ADDRESSES.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that Order because
it is not a ““significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. It has not been designated by the
Administrator of the Office of
Information and Regulatory Affairs as a

significant energy action. Therefore, it
does not require a Statement of Energy
Effects under Executive Order 13211.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

» 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191,
33 CFR 1.05-1(g), 6.04-1, 6.04-6, 160.5;
Department of Homeland Security Delegation
No. 0170.

= 2. Anew temporary § 165.T09-217 is
added to read as follows:

§165.T09-217 Safety Zone; Lake St. Clair,
Grosse Pointe Shores, MI.

(a) Location. The safety zone will
encompass all waters of Lake St. Clair
surrounding the fireworks launch
platform bounded by the arc of a circle
with a 300-yard radius with its center in
approximate position 42° 26'4" N, 082°
52'1" W (approximately 500’ off shore of
930 Lake Shore Drive, Grosse Point
Shores, MI ). The geographic
coordinates are based upon North
American Datum 1983 (NAD 83).

(b) Effective time and date. This
section is effective from 8 p.m. (local
time) until 11 p.m. (local time) on June
14, 2003. The designated on-scene
Patrol Commander may be contacted via
VHF Channel 16.

(c) Regulations. In accordance with
the general regulations in § 165.23 of
this part, entry into this safety zone is
prohibited unless authorized by the
Coast Guard Captain of the Port Detroit,
or his designated on-scene
representative.

Dated: May 27, 2003.
P.G. Gerrity,

Commander, U.S. Coast Guard, Captain of
the Port Detroit.

[FR Doc. 03-14435 Filed 6—9-03; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard
33 CFR PART 165

CGD09-03-216

RIN 1625-AA00

Safety Zone; Detroit River, Detroit, Ml

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone for
the International Freedom Festival
Fireworks display on June 25, 2003.
This safety zone is necessary to control
vessel traffic within the immediate
location of the fireworks launch site and
to ensure the safety of life and property
during the event. This safety zone is
intended to restrict vessel traffic from a
portion of the Detroit River.

DATES: This temporary final rule is
effective from 5 p.m. until 12 a.m. on
June 25, 2003.

ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are part of
docket [CGD09-03-216] and are
available for inspection or copying at:
U.S. Coast Guard Marine Safety Office
Detroit, 110 Mt. Elliott Ave., Detroit, MI
48207, between 8 a.m. and 4 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT:
LTJG Brandon Sullivan, U.S. Coast
Guard Marine Safety Office Detroit, at
(313) 568—9558.

SUPPLEMENTARY INFORMATION:
Regulatory Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b)(B) and
under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
not publishing an NPRM and for making
this rule effective less than 30 days after
publication in the Federal Register. The
permit application was not received in
time to publish an NPRM followed by
a final rule before the effective date.
Delaying this rule would be contrary to
the public interest of ensuring the safety
of spectators and vessels during this
event and immediate action is necessary
to prevent possible loss of life or
property. The Coast Guard has not
received any complaints or negative
comments previously with regard to this
event.
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Background and Purpose

Temporary safety zones are necessary
to ensure the safety of vessels and
spectators from the hazards associated
with fireworks displays. Based on
accidents that have occurred in other
Captain of the Port zones, and the
explosive hazard of fireworks, the
Captain of the Port Detroit has
determined fireworks launches in close
proximity to watercraft pose significant
risks to public safety and property. The
likely combination of large numbers of
recreational vessels, congested
waterways, darkness punctuated by
bright flashes of light, alcohol use, and
debris falling into the water could easily
result in serious injuries or fatalities.
Establishing a safety zone to control
vessel movement around the locations
of the launch platforms will help ensure
the safety of persons and property at
these events and help minimize the
associated risk.

The safety zone will encompass the
portion of the Detroit River bounded on
the South by the International
Boundary, on the West by 83°03'30" W,
on the North by the City of Detroit
shoreline and on the East by 083°01' W.
These geographic coordinates are based
upon North American Datum 1983
(NAD 83). The size of this zone was
determined using the National Fire
Prevention Association guidelines and
local knowledge concerning wind,
waves, and currents.

All persons and vessels shall comply
with the instructions of the Coast Guard
Captain of the Port or his designated on-
scene patrol representative. The
designated on-scene patrol
representative will be the patrol
commander. Entry into, transiting, or
anchoring within this safety zone is
prohibited unless authorized by the
Captain of the Port Detroit or his
designated on-scene representative. The
Captain of the Port or his designated on-
scene representative may be contacted
via VHF Channel 16.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed this rule under
that order. It is not “significant” under
the regulatory policies and procedures
of the Department of Transportation
(DOT) (44 FR 11040, February 26, 1979).
We expect the economic impact of this
rule to be so minimal that a full
Regulatory Evaluation under paragraph

10(e) of the regulatory policies and
procedures of DOT is unnecessary.
This determination is based on the
minimal time that vessels will be
restricted from the zone, and therefore
minor if any impacts to Mariners.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we considered
whether this rule would have a
significant impact on a substantial
number of small entities. The term
“small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule would not
have a significant economic impact on
a substantial number of small entities.

This rule would affect the following
entities, some of which might be small
entities: The owners or operators of
commercial vessels intending to transit
or anchor in the activated safety zone.

This safety zone will not have a
significant economic impact on a
substantial number of small entities for
the following reason: This safety zone is
only in effect from 5 p.m. until 12
midnight on the day of the event.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule so that they can
better evaluate its effects and participate
in the rulemaking process. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact Marine
Safety Office Detroit (see ADDRESSES.)

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you

wish to comment on actions by
employees of the Coast Guard, call 1—-
888—REG—FAIR (1-888-734—-3247).

Collection of Information

This rule would call for no new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

We have analyzed this rule under
Executive Order 13132 and have
determined that this rule does not have
implications for federalism under that
Order.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule would not result in
such an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule would not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b) (2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

The Coast Guard has analyzed this
rule under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and does not concern an
environmental risk to health or risk to
safety that may disproportionately affect
children.

Environment

We have considered the
environmental impact of this rule and
concluded that, under figure 2—1 of
Commandant Instruction M16475.1D,
this rule is categorically excluded from
further environmental documentation.
A written categorical exclusion
determination is available in the docket
for inspection or copying where
indicated under ADDRESSES.
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Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a ““significant
energy action” under that Order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. It has not been designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. Therefore, it
does not require a Statement of Energy
Effects under Executive Order 13211.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

» For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

» 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191,
33 CFR 1.05-1(g), 6.04—1, 6.04-6, 160.5;
Department of Homeland Security Delegation
No. 0170.

= 2. A new temporary § 165.T09-216 is
added to read as follows:

§165.T09-216 Safety Zone; Detroit River,
Detroit, MI.

(a) Location. The waters of the Detroit
River bounded on the South by the
International Boundary, on the West by
83°03'30" W, on the North by the City
of Detroit Shoreline and on the East by
083°01' W (NAD 83).

(b) Effective time and date. This
section is effective from 5 p.m. until 12
a.m. on June 25, 2003.

(c) Regulations. In accordance with
the general regulations in § 165.23 of
this part, entry into this safety zone is
prohibited unless authorized by the
Coast Guard Captain of the Port Detroit,

or his designated on-scene
representative.

Dated: May 27, 2003.
P. G. Gerrity,

Commander, U.S. Coast Guard, Captain of
the Port Detroit.

[FR Doc. 03-14434 Filed 6—9-03; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Parts 3 and 13
RIN 2900-AL29
Compensation and Pension Provisions

of the Veterans Education and Benefits
Expansion Act of 2001

AGENCY: Department of Veterans Affairs.
ACTION: Final rule.

SUMMARY: This document amends the
Department of Veterans Affairs (VA)
adjudication regulations and its
Veterans Benefit Administration
fiduciary activities regulations to reflect
statutory provisions of the Veterans
Education and Benefits Expansion Act
of 2001. These changes address the
presumption of service connection for
respiratory cancers based on herbicide
exposure in Vietnam; benefits for Gulf
War veterans’ chronic disabilities;
repeal of the limitation of benefits for
incompetent institutionalized veterans;
non-service-connected pension
eligibility; the limitation on pension for
certain recipients of Medicaid-covered
nursing home care; the prohibition on
certain benefits to fugitive felons; and
the limitation on the payment of
compensation for veterans remaining
incarcerated since October 7, 1980. This
document also makes nonsubstantive
changes for purposes of clarity and
miscellaneous technical amendments in
those regulations.

DATES: Effective Date: June 10, 2003.

Applicability Dates: In accordance
with statutory provisions, the following
amendments in this final rule will be
applied retroactively:

The amendments to 38 CFR 3.3 are
applicable September 17, 2001. The
amendment to 38 CFR 3.307(a)(6)(ii) is
applicable January 1, 2002. The
amendment to 38 CFR 3.307(a)(6)(iii) is
applicable December 27, 2001. The
amendments to 38 CFR 3.317 are
applicable March 1, 2002. The
amendments to 38 CFR 3.353, 3.400(e),
3.452, 3.454, 3.501, 3.551, 3.552, 3.557
through 3.559, 3.666, 3.801, 3.852,
3.853, 3.1007, 13.70, 13.71, 13.74
through 13.77, 13.107, 13.108, and
13.109 are applicable December 27,

2001. The amendment to 38 CFR
3.665(a) is applicable December 27,
2001. The amendment to 38 CFR
3.665(c) is applicable April 1, 2002. The
removal of the authority citation
following 38 CFR 3.665(m) and the
addition of 38 CFR 3.665(n) are
applicable December 27, 2001.

FOR FURTHER INFORMATION CONTACT: Bill
Russo, Compensation and Pension
Service, Veterans Benefits
Administration, 810 Vermont Avenue,
NW., Washington, DC, 20420, telephone
(202) 273-7211.

SUPPLEMENTARY INFORMATION: On
December 27, 2001, the Veterans
Education and Benefits Expansion Act
of 2001, Public Law 107-103 (the Act),
was enacted. Several provisions of the
Act directly affect the payment of VA
compensation or pension benefits.
These provisions concern presumptions
based on herbicide exposure in
Vietnam, Gulf War veterans’ chronic
disabilities, the repeal of the limitation
of benefits for incompetent
institutionalized veterans, non-service-
connected pension eligibility, the
extension of the limitation on pension
for certain recipients of Medicaid-
covered nursing home care, the
prohibition on certain benefits to
fugitive felons and their dependents,
and a limitation on the payment of
compensation for certain veterans
remaining incarcerated since October 7,
1980.

Section 201 of the Act amended 38
U.S.C. 1116(a)(2)(F) to eliminate the
requirement that respiratory cancer
(cancers of the lung, bronchus, larynx,
trachea) become manifest within 30
years of the veteran’s departure from
Vietnam to qualify for the presumption
of service connection based on exposure
to herbicides such as Agent Orange.
Section 201 also expanded the
presumption of exposure to herbicides
to include all Vietnam veterans, not just
those who have a disease on the
presumptive list in 38 U.S.C. 1116(a)(2)
and 38 CFR 3.309(e). In this document
we are amending 38 CFR 3.307 to reflect
these changes. In addition, section 201
added Type 2 diabetes to the
presumptive list in 38 U.S.C. 1116(a)(2).
This disease had previously been added
to VA’s list in 38 CFR 3.309(e).

Section 202(a) of the Act amended 38
U.S.C. 1117 to expand the definition of
“qualifying chronic disability” (for
service connection) to include not only
a disability resulting from an
undiagnosed illness as stated in prior
law, but also any diagnosed illness that
the Secretary determines in regulations
warrants a presumption of service-
connection under 38 U.S.C. 1117(d). We
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are amending § 3.317 to reflect that
change.

Section 202(a) also expanded the
definition of ““qualifying chronic
disability” to include a “medically
unexplained chronic multisymptom
illness (such as chronic fatigue
syndrome, fibromyalgia, and irritable
bowel syndrome) that is defined by a
cluster of signs or symptoms.” We
believe this provision may be difficult
for VA adjudicators to understand and
apply consistently due to the highly
technical medical aspects of the task of
determining whether an illness meets
the criteria of “medically unexplained
chronic multisymptom illness * * *
that is defined by a cluster of signs or
symptoms.”” Therefore this rulemaking
clarifies this category of illnesses by
defining the term “medically
unexplained chronic multisymptom
illness” in new § 3.317(a)(2)(ii) to mean
“a diagnosed illness without conclusive
pathophysiology or etiology, that is
characterized by overlapping symptoms
and signs and has features such as
fatigue, pain, disability out of
proportion to physical findings, and
inconsistent demonstration of laboratory
abnormalities.” We also state: “Chronic
multisymptom illnesses of partially
understood etiology and
pathophysiology will not be considered
medically unexplained.”

This definition is based on the Joint
Explanatory Statement for H.R. 1291,
the Veterans Education and Benefits
Expansion Act of 2001, December 13,
2001, 147 CR 13235 at 13238, which
said “it is the intent of the Committees
to ensure eligibility for chronically
disabled Gulf War veterans not
withstanding [sic] a diagnostic label by
a clinician in the absence of conclusive
pathophysiology or etiology.” The Joint
Explanatory Statement also stated, “The
compromise agreement’s definition [of
medically unexplained chronic
multisymptom illness * * * thatis
defined by a cluster of signs or
symptoms] encompasses a variety of
unexplained clinical conditions,
characterized by overlapping symptoms
and signs, that share features such as
fatigue, pain, disability out of
proportion to physical findings, and
inconsistent demonstration of laboratory
abnormalities.” Id. The Joint
Explanatory Statement also said, “The
Committees do not intent [sic] this
definition to assert that the cited
syndromes can be clinically or
scientifically linked to Gulf War service
based on current evidence, nor do they
intend to include chronic
multisymptom illnesses of partially
understood etiology and
pathophysiology such as diabetes or

multiple sclerosis.” Id. We are
incorporating this guidance into our
regulatory criteria for what constitutes
such an illness.

The Joint Explanatory Statement also
said, “By listing the first three diagnoses
as examples, it is the Committees’
intend [sic] to give guidance to the
Secretary rather than limit eligibility for
compensation based upon other
similarly described conditions that may
be defined or redefined in the future.”
Id. We believe that Congress intended
that the Secretary have the authority to
decide which illnesses satisfy the
criteria and to add to this list as he or
she becomes aware of them (through
advances in medical or other scientific
knowledge). As yet, VA has not
identified any illness other than the
three identified in section 202(a) as a
“medically unexplained chronic
multisymptom illness,” and we
therefore specify in new
§3.317(a)(2)(i)(B)(1) through (3) only
chronic fatigue syndrome, fibromyalgia,
and irritable bowel syndrome as
currently meeting this definition. We
also provide in new § 3.317(a)(2)(i)(B)(4)
that the list may be expanded in the
future when the Secretary determines
that other illnesses meet the criteria for
a “‘medically unexplained chronic
multisymptom illness.”

In addition, section 202(b) changed
the phrase ‘“Neurological signs or
symptoms” to “Neurological signs and
symptoms,” and we are amending 38
CFR 3.317 accordingly.

Section 204 of the Act amended 38
U.S.C. 5503 to eliminate the
withholding of benefits for incompetent,
institutionalized veterans without
dependents. This document therefore
removes the VA regulations on this type
of withholding (38 CFR 3.557, 3.559,
13.74 through 13.77, and 13.108), and
amends § 3.558, to reflect this change.
This document amends § 3.852 to
remove the references to institutional
awards made under 38 U.S.C. 5503(b).
(This document also clarifies that the
authority for VA to pay benefits to an
institution housing an incompetent
veteran is 38 U.S.C. 5502.)

In addition, this document generally
removes the references to §§ 3.557,
3.559, and 13.108 that are found in title
38. Specifically, this document removes
the references to 38 CFR 3.557
contained in 38 CFR 3.353, 3.400, 3.452,
3.454, 3.501, 3.551, 3.552, 3.801, and
3.853. (We are also changing the
heading of § 3.452 to more clearly
explain the purpose of that regulation.)

We have retained, however, the
references to § 3.557 in §§3.558, 3.1003,
and 3.1007. Although Public Law 107—
103 repealed former 38 U.S.C. 5503(b),

the new statute does not require
distribution of funds that were properly
withheld by VA while former 38 U.S.C.
5503(b) remained in effect, until such
time as the veteran regains competency.
Also, VA is not obligated under Public
Law 107-103 to distribute funds
properly withheld under former section
5503(b) to a veteran’s survivors in the
event that the veteran dies without
regaining competency.

This document removes the reference
to 38 CFR 3.559 contained in 38 CFR
3.551. This document removes the
references to 38 CFR 13.108 contained
in 38 CFR 13.70 and 13.71.

We are removing 38 CFR 13.109
because the provisions of that section
only pertain to former section 5503(b)
and/or former 38 U.S.C. 5505. Section
5505 expired September 30, 1992 (38
U.S.C. 5505(c)), and was later repealed
by the Veterans’ Benefits Improvements
Act of 1994, Public Law 103—446,
section 1201(g)(4)(A), 108 Stat. 4645,
4687.

Section 206 of the Act amended 38
U.S.C. 1502(a) to authorize VA to
consider a veteran to be permanently
and totally disabled for the purposes of
non-service-connected disability
pension if the veteran is: a patient in a
nursing home for long-term care due to
disability, or determined to be disabled
for purposes of Social Security
Administration benefits. This document
amends 38 CFR 3.3 to reflect these
changes, as well as to reflect expressly
the other bases already contained in
section 1502(a) for considering persons
to be totally and permanently disabled.

Section 207 of the Act added a new
38 U.S.C. 1513, under which a veteran
who is age 65 or over and meets the
military service and income/net worth
requirements for non-service-connected
pension is eligible for pension without
regard to whether the veteran is
permanently and totally disabled. This
document amends 38 CFR 3.3 to reflect
that change.

Section 504 of the Act amended 38
U.S.C. 5503 to extend the $90 limitation
on pension for certain recipients of
Medicaid-covered nursing home care to
September 30, 2011. This document
amends 38 CFR 3.551 to reflect this
change.

Section 505 of the Act added a new
38 U.S.C. 5313B to prohibit the payment
of benefits to a veteran while he or she
is a fugitive felon or to a veteran’s
dependent while the veteran or the
dependent is a fugitive felon. This
amendment includes definitions of the
terms ‘“fugitive felon” and “felony.” The
amendment’s prohibition applies to
compensation, dependency and
indemnity compensation, pension,
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medical care, life insurance, vocational
rehabilitation, and education benefits.
This document amends 38 CFR 3.665
and 38 CFR 3.666 to reflect this change,
including by changing the heading of
each of those sections. We are changing
the heading of § 3.665 from “Penal
institutions—compensation” to
“Incarcerated beneficiaries and fugitive
felons—compensation,” which we
believe more clearly identifies the
content of that section. For the same
reason, we are changing the heading of
§ 3.666 from ‘“‘Penal institutions—
pension” to “Incarcerated beneficiaries
and fugitive felons—pension.”

Section 506 of the Act amended 38
U.S.C. 5313 to extend its current
limitations on payment of compensation
benefits to incarcerated veterans to also
apply to any veteran who is entitled to
compensation and who on October 7,
1980, was incarcerated in a Federal,
State, or local penal institution for a
felony committed before that date; and
remains so incarcerated for conviction
of that felony as of December 27, 2001,
the date of enactment of the Act. This
document amends 38 CFR 3.665 to
reflect this change. We are also
removing the phrase “, or prior to
October 7, 1980,” from 38 CFR 3.341(b)
(referring to veterans rated as
unemployable prior to October 7, 1980)
since it is now obsolete.

Administrative Procedure Act

Changes made by this final rule
merely reflect statutory provisions, are
nonsubstantive changes made for
purposes of clarity, or are
nonsubstantive technical changes.
Accordingly, there is a basis for
dispensing with the prior notice and
comment and delayed effective date
provisions of 5 U.S.C. 552 and 553.

Unfunded Mandates

The Unfunded Mandates Reform Act
requires, at 2 U.S.C. 1532, that agencies
prepare an assessment of anticipated
costs and benefits before developing any
rule that may result in an expenditure
by State, local, or tribal governments, in
the aggregate, or by the private sector, of
$100 million or more in any given year.
This final rule will have no
consequential effect on State, local, or
tribal governments.

Paperwork Reduction Act

This document contains no provisions
constituting a collection of information
under the Paperwork Reduction Act (44
U.S.C. 3501-3521).

Executive Order 12866

This document has been reviewed by
the Office of Management and Budget
under Executive Order 12866.

Regulatory Flexibility Act

The Secretary hereby certifies that the
adoption of this final rule will not have
a significant economic impact on a
substantial number of small entities as
they are defined in the Regulatory
Flexibility Act, 5 U.S.C. 601-612. This
final rule does not directly affect any
small entities. Only individuals could
be directly affected. Therefore, pursuant
to 5 U.S.C. 605(b), this final rule is
exempt from the initial and final
regulatory flexibility analysis
requirements of sections 603 and 604.

Catalog of Federal Domestic Assistance
Program Numbers

The Catalog of Federal Domestic
Assistance program numbers for this
rule are 64.104, 64.105, 64.109, and
64.110.

List of Subjects

38 CFR Part 3

Administrative practice and
procedure, Claims, Disability benefits,
Health care, Pensions, Veterans,
Vietnam.

38 CFR Part 13

Surety bonds, Trusts and trustees, and
Veterans.

Approved: March 10, 2003.
Anthony J. Principi,
Secretary of Veterans Affairs.

m For the reasons set forth in the
preamble, 38 CFR parts 3 and 13 are
amended as follows:

PART 3—ADJUDICATION

Subpart A—Pension, Compensation,
and Dependency and Indemnity
Compensation

» 1. The authority citation for part 3,
subpart A continues to read as follows:

Authority: 38 U.S.C. 501(a), unless
otherwise noted.

= 2. Section 3.3 is amended by:

= A.Removing the authority citation
following paragraph (a)(3)(v),
redesignating paragraphs (a)(3)(v) and
(a)(3)(vi) as new paragraphs (a)(3)(vi)(B)
introductory text and (a)(3)(v),
respectively.

= B. Adding new paragraphs (a)(3)(vi)(A)
and (a)(3)(vi)(B)(1) through (4).

= C.In newly redesignated paragraph
(a)(3)(v), removing ““§ 3.23.” and adding,
in its place, “§3.23; and”.

» D. In newly redesignated paragraph
(a)(3)(vi)(B) introductory text, removing

“misconduct; and” and adding, in its
place, “misconduct. For purposes of this
paragraph, a veteran is considered
permanently and totally disabled if the
veteran is any of the following:”.

The additions read as follows:

§3.3 Pension.
(a) * * *
(3) * *x %
(vi)(A) Is age 65 or older; or
( * %

B) *

(1) A patient in a nursing home for
long-term care because of disability; or

(2) Disabled, as determined by the
Commissioner of Social Security for
purposes of any benefits administered
by the Commissioner; or

(3) Unemployable as a result of
disability reasonably certain to continue
throughout the life of the person; or

(4) Suffering from:

(1) Any disability which is sufficient
to render it impossible for the average
person to follow a substantially gainful
occupation, but only if it is reasonably
certain that such disability will
continue throughout the life of the
person; or

(if) Any disease or disorder
determined by VA to be of such a nature
or extent as to justify a determination
that persons suffering from that disease
or disorder are permanently and totally
disabled.

(Authority: 38 U.S.C. 1502(a), 1513, 1521,

1522)
* * * * *
§3.307 [Amended]

= 3. Section 3.307 is amended by:

= A. In paragraph (a)(6)(ii), removing “,
and respiratory cancers within 30
years,”.

= B. In paragraph (a)(6)(iii), removing
“and has a disease listed at §3.309(e)”
and adding, in its place, a comma.

= 4. Section 3.317 is amended by:

» A.In paragraph (a)(1) introductory
text, removing “shall” and adding, in its
place, “will”, and removing “chronic
disability resulting from an illness or
combination of illnesses manifested by
one or more signs or symptoms such as
those listed in paragraph (b) of this
section” and adding, in its place, “a
qualifying chronic disability”.

= B. Redesignating paragraphs (a)(2)
through (a)(5) as paragraphs (a)(3)
through (a)(6), respectively.

» C. Adding a new paragraph (a)(2).

» D. In paragraph (b) introductory text,
removing ‘‘undiagnosed illness” and
adding, in its place, ‘“‘undiagnosed
illness or medically unexplained chronic
multisymptom illness”.

= E. In paragraph (b)(6), removing “or”
and adding, in its place, “and”.
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» F. In paragraph (d)(1), removing “
“Persian Gulf veteran” ” and adding, in
its place, “Persian Gulf veteran”.

The addition reads as follows:

§3.317 Compensation for disabilities
occurring in Persian Gulf War veterans.

(a) * % %

(2)(i) For purposes of this section, a
qualifying chronic disability means a
chronic disability resulting from any of
the following (or any combination of the
following):

(A) An undiagnosed illness;

(B) The following medically
unexplained chronic multisymptom
illnesses that are defined by a cluster of
signs or symptoms:

(1) Chronic fatigue syndrome;

(2) Fibromyalgia;

(3) Irritable bowel syndrome; or

(4) Any other illness that the
Secretary determines meets the criteria
in paragraph (a)(2)(ii) of this section for
a medically unexplained chronic
multisymptom illness; or

(C) Any diagnosed illness that the
Secretary determines in regulations
prescribed under 38 U.S.C. 1117(d)
warrants a presumption of service-
connection.

(ii) For purposes of this section, the
term medically unexplained chronic
multisymptom illness means a
diagnosed illness without conclusive
pathophysiology or etiology, that is
characterized by overlapping symptoms
and signs and has features such as
fatigue, pain, disability out of
proportion to physical findings, and
inconsistent demonstration of laboratory
abnormalities. Chronic multisymptom
illnesses of partially understood
etiology and pathophysiology will not
be considered medically unexplained.
* * * * *

§3.341 [Amended]

= 8. Section 3.341 is amended by:

» A.In paragraph (b), removing “, or
prior to October 7, 1980,” and removing
“required the” and adding, in its place,
“required, the”.

= B. In paragraph (c), removing
“Division” and adding, in its place,
“Service”.

§3.353 [Amended]

= 9. Section 3.353(b)(1) is amended by
removing ‘“‘the discontinuance and
payment of amounts withheld because of
an estate that equals or exceeds the
amount specified in § 3.557(b)(4),”.

= 10. Section 3.400 is amended by
revising the headings of paragraphs (b)(1)
and (e) to read as follows:

§3.400 General.

* * * * *

(b) E I
(1) Disability pension (§ 3.3).

* * * *

(e) Apportionment (§§ 3.450 through
3.461, 3.551).

* * * * *

m 11. Section 3.452 is amended by:
» A. Revising the section heading.
= B. In paragraph (c)(1), removing

“(c)(3)” and adding, in its place, “(c)(2)”.

= C. Removing paragraph (c)(2).
= D. Redesignating paragraph (c)(3) as
new paragraph (c)(2).
= E. Revising the authority citation at the
end of new paragraph (c)(2).
= F. In the Cross References, removing
“Incompetents; estate equals or exceeds
statutory limit and institutionalized. See
§3.557.”

The revisions read as follows:

§3.452 Situations when benefits may be
apportioned.
* * * * *

(Authority: 38 U.S.C. 501(a); 5307; 5503(a)).

* * * * *

§3.454 [Amended]

m 12. Section 3.454 is amended by
removing paragraphs (c) and (d) and
their authority citations, respectively.

§3.501 [Amended]

= 13. Section 3.501 is amended by
removing paragraph (i)(7).
= 14. Section 3.551 is amended by:
» A.In paragraph (a) introductory text,
removing “‘and for discontinuance of
awards for incompetent veterans in
§3.557” and removing ‘“3.559”" and
adding, in its place, “3.556".
» B.In paragraph (i), removing
“September 30, 2008,”” and adding, in its
place, “September 30, 2011,”.
» C. In the Cross References, removing
“Incompetents; hospitalized. See
§3.557.”
» D. Adding authority citations at the
end of paragraphs (a) and (b).

The additions read as follows:

8§3.551 Reduction because of
hospitalization.

(a] * * %
(Authority: 38 U.S.C. 5503(a))
(b) E N T
(Authority: 38 U.S.C. 5503(a))
* * * * *
§3.552 [Amended]

m 15. Section 3.552(a)(2) is amended by
removing “and §3.557"".

§3.557 [Removed and Reserved]

m 16. Section 3.557 is removed and
reserved.

§3.558 [Amended]
m 17. Section 3.558 is amended by

= A.Removing paragraph (a).

= B. Redesignating paragraphs (b) and (c)
as paragraphs (a) and (b), respectively.

= C.Innewly redesignated paragraph (b),
removing “§ 3.557(b)”” both times it
appears and adding, in its place, ‘“former
§3.557(b) (as in effect prior to December
27, 2001)".

§3.559

m 18. Section 3.559 is removed and
reserved.

= 19. Section 3.665 is amended by:
= A. Revising the section heading.
= B.In paragraph (a), in the first
sentence, removing ““shall not” and
adding, in its place, “will not”; in the
second sentence, removing “A” and
adding, in its place, “VA will inform a”
and removing ‘““shall be informed”; in the
third sentence, removing “addition,”
and adding, in its place, “addition, VA
will also notify”, removing “‘shall also be
notified”’, and removing “the
Department of Veterans Affairs” and
adding, in its place, “VA”’; and at the end
of the paragraph, adding a sentence.
» C. Adding paragraph (c)(3).
= D. Removing the authority citation
following paragraph (m).
» E. Adding paragraph (n).

The revision and additions read as
follows:

§3.665 Incarcerated beneficiaries and
fugitive felons—compensation.

(a) * * * However, no apportionment
will be made if the veteran or the
dependent is a fugitive felon as defined
in paragraph (n) of this section.

* * * * *

(C) * *x %

(3) A veteran who, on October 7,
1980, was incarcerated in a Federal,
State, or local penal institution for a
felony committed before that date, and
who remains so incarcerated for a
conviction of that felony as of December
27, 2001.

* * * * *

[Removed and Reserved]

(n) Fugitive felons.

(1) Compensation is not payable on
behalf of a veteran for any period during
which he or she is a fugitive felon.
Compensation or DIC is not payable on
behalf of a dependent of a veteran for
any period during which the veteran or
the dependent is a fugitive felon.

(2) For purposes of this section, the
term fugitive felon means a person who
is a fugitive by reason of:

(i) Fleeing to avoid prosecution, or
custody or confinement after conviction,
for an offense, or an attempt to commit
an offense, which is a felony under the
laws of the place from which the person
flees; or
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(ii) Violating a condition of probation
or parole imposed for commission of a
felony under Federal or State law.

(3) For purposes of paragraph (n) of
this section, the term felony includes a
high misdemeanor under the laws of a
State which characterizes as high
misdemeanors offenses that would be
felony offenses under Federal law.

(4) For purposes of paragraph (n) of
this section, the term dependent means
a spouse, surviving spouse, child, or
dependent parent of a veteran.
(Authority: 38 U.S.C. 501(a), 5313, 5313B;
Sec. 506, Pub. L. 107-103, 115 Stat. 996—997)
= 20. Section 3.666 is amended by:
= A. Revising the section heading.
= B.In the introductory text, removing
“Where” and adding, in its place, “If"’;
removing ‘“‘Payments” and adding, in its
place, “However, no apportionment will
be made if the veteran or the dependent

is a fugitive felon as defined in paragraph *

(e) of this section. Payments”, and
removing “received in”’ and adding, in
its place, “‘received by”.
= C. Adding paragraph (e).

The revision and additions read as
follows:

§3.666 Incarcerated beneficiaries and
fugitive felons—pension.
* * * * *

(e) Fugitive felons.

(1) Pension is not payable on behalf
of a veteran for any period during which
he or she is a fugitive felon. Pension or
death pension is not payable on behalf
of a dependent of a veteran for any
period during which the veteran or the
dependent is a fugitive felon.

(2) For purposes of this section, the
term fugitive felon means a person who
is a fugitive by reason of:

(i) Fleeing to avoid prosecution, or
custody or confinement after conviction
for an offense, or an attempt to commit
an offense, which is a felony under the
laws of the place from which the person
flees; or

(ii) Violating a condition of probation
or parole imposed for commission of a
felony under Federal or State law.

(3) For purposes of paragraph (e) of
this section, the term felony includes a
high misdemeanor under the laws of a
State which characterizes as high
misdemeanors offenses that would be
felony offenses under Federal law.

(4) For purposes of paragraph (e) of
this section, the term dependent means
a spouse, surviving spouse, child, or
dependent parent of a veteran.
(Authority: 38 U.S.C. 501(a), 5313, 5313B)
= 21. Section 3.801 is amended by:
= A.In paragraph (e), removing
“§§3.551 and 3.557” and adding, in its
place, “§3.551”.

» B. Adding an authority citation at the
end of the section.
The addition reads as follows:

§3.801 Special acts.

* * * * *

(Authority: 38 U.S.C. 501(a), 5503)

m 22. Section 3.852 is amended by:

= A.In paragraph (a)(2), removing the

semicolon and adding, in its place, a

period.

= B. Removing paragraph (a)(3).

» C. Revising the authority citation at the

end of paragraph (a).

» D. Removing paragraph (d), and

redesignating paragraph (e) as paragraph
d)

The revision reads as follows:

§3.852 Institutional awards.
(a] * % %

(Authority: 38 U.S.C. 501(a); 5307; 5502)

* * * *

§3.853 [Amended]

= 23. Section 3.853 is amended by
removing paragraph (d)..
= 24. Section 3.1007 is amended by:
= A.Removing “under § 3.557(b)”” and
adding, in its place, “under former
§3.557(b) (as applicable prior to
December 27, 2001)”.
» B. Removing “‘the amount specified in
§3.557(b)(4)” and adding, in its place,
“the statutory maximum”.
» C. Revising the authority citation at the
end of the section.

The revision reads as follows:

§3.1007 Hospitalized incompetent
veterans.
* * * * *

(Authority: 38 U.S.C. 5503)

PART 13—VETERANS BENEFITS
ADMINISTRATION, FIDUCIARY
ACTIVITIES

» 25. The authority citation for part 13
continues to read as follows:

Authority: 72 Stat. 1114, 1232, as
amended, 1237; 38 U.S.C. 501, 5502, 5503,
5711, unless otherwise noted.

= 26. Section 13.70 is amended by:
» A.Redesignating paragraph (a)(1) as
paragraph (a) and removing paragraph
(a)(2).
= B. Adding an authority citation at the
end of the section.

The addition reads as follows:

§13.70 Apportionment of benefits to
dependents.
* * * * *

(Authority: 38 U.S.C. 501, 512, 5502, 5503)
m 27. Section 13.71 is amended by:

» A. Removing paragraph (a) heading
and paragraph (b).

= B. Redesignating paragraphs (a)(1)
through (a)(1)(iii) as paragraphs (a)
through (a)(3), respectively.
= C. Redesignating paragraphs (a)(2)
through (a)(2)(iii) as paragraphs (b)
through (b)(3), respectively; and
redesignating paragraph (a)(3) as
paragraph (c).
= D. In newly redesignated paragraph (a)
introductory text and paragraph (c),
removing “(a)(2)” and adding, in its
place, “(b)”.
= E. In newly redesignated paragraph
(b)(3), removing ‘‘shall determine”” and
adding, in its place, ““determines”.
= F.In newly redesignated paragraph (c),
removing “may’’ and adding, in its place,
“will”,
= G. Revising the authority citation.

The revision reads as follows:

§13.71 Payment of cost of veteran’s
maintenance in institution.
* * * * *

(Authority: 38 U.S.C. 501, 512, 5502, 5503)

8813.74 through 13.77
Reserved]

= 28. Sections 13.74 through 13.77 are
removed and reserved.

= 29. Section 13.107 is amended by
revising the authority citation to read as
follows:

[Removed and

§13.107 Accounts of chief officers of
public or private institutions.
* * * * *

(Authority: 38 U.S.C. 5502)
8§813.108 and 13.109
Reserved]

m 30. Sections 13.108 and 13.109 are
removed and reserved.

[FR Doc. 03—14415 Filed 6—-9-03; 8:45 am]
BILLING CODE 8320-01-P

[Removed and

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[KS 179-1179a; FRL-7510-4]

Approval and Promulgation of
Implementation Plans; State of Kansas

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking final action to
approve a revision to the State
Implementation Plan (SIP) submitted by
the state of Kansas. The purpose of this
revision is to delete the Wyandotte
County Air Pollution Control
Regulations from the Federally-
Approved Regulations. These
regulations were originally incorporated
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into the SIP to assure that local-specific
air quality issues were addressed with
Federally-enforceable provisions. Due to
the continued evolution of the Kansas
Air Quality Regulations, these local
regulations are no longer necessary to
assure continued maintenance of air
quality standards for Wyandotte County.

DATES: This direct final rule will be
effective August 11, 2003, unless EPA
receives adverse comments by July 10,
2003. If adverse comments are received,
EPA will publish a timely withdrawal of
the direct final rule in the Federal
Register informing the public that the
rule will not take effect.

ADDRESSES: Comments may be mailed to
Heather Hamilton, Environmental
Protection Agency, Air Planning and
Development Branch, 901 North 5th
Street, Kansas City, Kansas 66101, or E-
mail her at hamilton.heather@epa.gov.
Copies of documents relative to this
action are available for public
inspection during normal business
hours at the above-listed Region 7
location. The interested persons
wanting to examine these documents
should make an appointment with the
office at least 24 hours in advance.

FOR FURTHER INFORMATION CONTACT:
Heather Hamilton at (913) 551-7039.

SUPPLEMENTARY INFORMATION:

Throughout this document whenever
“we,” “us,” or “our” is used, we mean
EPA. This section provides additional
information by addressing the following
questions:

What is a SIP?

What is the Federal approval process for a
SIP?

What does Federal approval of a state
regulation mean to me?

What is being addressed in this document?

Have the requirements for approval of a SIP
revision been met?

What action is EPA taking?

What Is a SIP?

Section 110 of the Clean Air Act
(CAA) requires states to develop air
pollution regulations and control
strategies to ensure that state air quality
meets the national ambient air quality
standards established by EPA. These
ambient standards are established under
section 109 of the CAA, and they
currently address six criteria pollutants.
These pollutants are: carbon monoxide,
nitrogen dioxide, ozone, lead,
particulate matter, and sulfur dioxide.

Each state must submit these
regulations and control strategies to us
for approval and incorporation into the
Federally-enforceable SIP.

Each Federally-approved SIP protects
air quality primarily by addressing air
pollution at its point of origin. These

SIPs can be extensive, containing state
regulations or other enforceable
documents and supporting information
such as emission inventories,
monitoring networks, and modeling
demonstrations.

What Is the Federal Approval Process
for a SIP?

In order for state regulations to be
incorporated into the Federally-
enforceable SIP, states must formally
adopt the regulations and control
strategies consistent with state and
Federal requirements. This process
generally includes a public notice,
public hearing, public comment period,
and a formal adoption by a state-
authorized rulemaking body.

Once a state rule, regulation, or
control strategy is adopted, the state
submits it to us for inclusion into the
SIP. We must provide public notice and
seek additional public comment
regarding the proposed Federal action
on the state submission. If adverse
comments are received, they must be
addressed prior to any final Federal
action by us.

All state regulations and supporting
information approved by EPA under
section 110 of the CAA are incorporated
into the Federally-approved SIP.
Records of such SIP actions are
maintained in the Code of Federal
Regulations (CFR) at Title 40, part 52,
entitled “Approval and Promulgation of
Implementation Plans.”” The actual state
regulations which are approved are not
reproduced in their entirety in the CFR
outright but are “incorporated by
reference,” which means that we have
approved a given state regulation with
a specific effective date.

What Does Federal Approval of a State
Regulation Mean to Me?

Enforcement of the state regulation
before and after it is incorporated into
the Federally-approved SIP is primarily
a state responsibility. However, after the
regulation is Federally approved, we are
authorized to take enforcement action
against violators. Citizens are also
offered legal recourse to address
violations as described in section 304 of
the CAA.

What Is Being Addressed in This
Document?

This action approves the deletion of
the Wyandotte County Air Pollution
Control Regulations from the Federally-
Approved Regulations. These
regulations were originally incorporated
into the SIP on April 3, 1981, and
codified in 40 CFR 52.870(c). Due to the
continuing evolution of the Kansas Air
Quality Regulations, these local

regulations are no longer necessary to
assure continued maintenance of the air
quality.

The Wyandotte Gounty Air Pollution
Control Regulations 2A—1 through 2A-
32 have been cross-reviewed with the
Kansas Air Quality Regulations and the
Kansas Statutes. All of the former
Wyandotte County Air Pollution Control
regulations have an equivalent state rule
or statute with the exception of four
regulations. The content of these four
regulations, 2A-2 ‘“Purpose,” 2A-3
“Definitions” (definition of “Vehicle” to
include “railroad engines”), 2A-23
“Restriction of Emissions of Odors,”
and 2A-32 “Conflict of Ordinances,
Effect of Partial Invalidity,” do not
directly affect air quality standards.

The Kansas Department of Health and
Environment approved the
recommendation to remove these rules
on January 14, 2003. The rules will be
deleted with this direct final action.

Have the Requirements for Approval of
a SIP Revision Been Met?

The state submittal has met the public
notice requirements for SIP submissions
in accordance with 40 CFR 51.102. The
submittal also satisfied the
completeness criteria of 40 CFR part 51,
appendix V. In addition, as explained
above and in more detail in the
technical support document which is
part of this document, the revision
meets the substantive SIP requirements
of the CAA, including section 110 and
implementing regulations.

What Action Is EPA Taking?

EPA is approving the revision to the
Kansas SIP to delete the Wyandotte
County Air Pollution Control
Regulations from the Federally-
Approved Regulations. On January 14,
2003, the state of Kansas submitted a
request for EPA to remove Wyandotte
County Air Pollution Control
regulations which are no longer
necessary to assure continued
maintenance of the air quality standards
for the area. The Wyandotte County
regulations that affect air quality have
been replicated in the Kansas Air
Quality Regulations or Kansas Statutes.

We are processing this action as a
direct final action because it removes
duplicative regulations from the SIP. We
do not anticipate any adverse
comments. Please note that if EPA
receives adverse comment on part of
this rule and if that part can be severed
from the remainder of the rule, EPA may
adopt as final those parts of the rule that
are not the subject of an adverse
comment.
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Statutory and Executive Order Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104—4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
CAA. This rule also is not subject to
Executive Order 13045, ‘“‘Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), because it is not
economically significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the CAA. In this context, in the absence
of a prior existing requirement for the
State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for

failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the CAA. Thus, the requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) do not
apply. This rule does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by August 11, 2003. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Dated: May 30, 2003.
James B. Gulliford,
Regional Administrator, Region 7.
= Chapter, title 40 of the Code of

Federal Regulations is amended as
follows:

Part 52—[AMENDED]

= 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart R—Kansas

= 2. Section 52.870 is amended by:
= a. Revising paragraph (b)(3); and
= b. In the table for paragraph (c) by
removing the heading “Wyandotte
County” and all entries for 2A—1 through
2A-32.

The revision reads as follows:

§52.870 Identification of Plan.
* * * * *
(b) * *x %

(3) Copies of the materials
incorporated by reference may be
inspected at the Environmental
Protection Agency, Region VII, Air
Planning and Development Branch, 901
North 5th Street, Kansas City, Kansas
66101; the Office of Federal Register,
800 North Capitol Street, NW., Suite
700, Washington, DGC; or at the EPA Air
and Radiation Docket and Information
Center, Room B—-108, 1301 Constitution
Avenue, NW., (Mail Code 6102T),
Washington, DC 20460.

* * * * *

[FR Doc. 03-14456 Filed 6—9-03; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 206
RIN 1660-AA15

Disaster Assistance; Public Assistance
Program and Community Disaster
Loan Program Statutory Changes

AGENCY: Federal Emergency
Management Agency, Emergency
Preparedness and Response Directorate,
Department of Homeland Security.
ACTION: Adoption of interim final rule as
final.

SUMMARY: This final rule adopts the
interim final rule, published in the
Federal Register on May 4, 2001, to
implement portions of the Disaster
Mitigation Act of 2000 that affect large
in-lieu contributions (alternate projects),
irrigation facilities, critical/non-critical
private nonprofit facilities, and
community disaster loans.

DATES: The Interim Final Rule
published on May 4, 2001 at 66 FR
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22443 became effective on October 30,
2000.

FOR FURTHER INFORMATION CONTACT:
James Walke, FEMA, 500 C Street, SW.,
Washington, DC 20472, (facsimile) (202)
646—3304, or e-mail
james.walke@dhs.gov.

SUPPLEMENTARY INFORMATION: On May 4,
2001, FEMA published in the Federal
Register an interim final rule to
implement portions of the Disaster
Mitigation Act of 2000 that affect large
in-lieu contributions (alternate projects),
irrigation facilities, critical/non-critical
private nonprofit facilities, and
community disaster loans (66 FR 22443,
May 4, 2001). The closing date for the
submission of comments was July 3,
2001.

Comments on the Interim Final Rule

By the close of the comment period,
FEMA received one comment on the
interim final rule from an emergency
management association. The major
concern expressed by the membership
of the association was the reduction
from 90% to 75% of the Federal share
for alternate projects. The association
recognized that this reduction is a
statutory change to the Robert T.
Stafford Disaster Relief and Emergency
Assistance Act (Stafford Act), 42 U.S.C.
5172 and therefore beyond the scope of
FEMA'’s rulemaking authority.

Adoption as Final Rule

Accordingly, the interim final rule to
implement portions of the Disaster
Mitigation Act of 2000 that affect large
in-lieu contributions (alternate projects),
irrigation facilities, critical/non-critical
private nonprofit facilities, and
community disaster loans which was
published at 66 FR 22443 on May 4,
2001, is adopted as a final rule without
change.

National Environmental Policy Act
(NEPA)

NEPA imposes requirements for
considering the environmental impacts
of agency decisions. It requires that an
agency prepare an Environmental
Impact Statement (EIS) for “major
federal actions significantly affecting the
quality of the human environment.” If
an action may or may not have a
significant impact, the agency must
prepare an environmental assessment
(EA). If, as a result of this study, the
agency makes a Finding of No
Significant Impact (FONSI), no further
action is necessary. If it will have a
significant effect, then the agency uses
the EA to develop an EIS.

Categorical Exclusions. Agencies can
categorically identify actions (for

example, repair of a building damaged
by a disaster) that do not normally have

a significant impact on the environment.

The purpose of this final rule is to
amend our Stafford Act rules to
incorporate part of the changes
mandated by the Disaster Mitigation Act
of 2000 for the Public Assistance
Program and for Community Disaster
Loans. Accordingly, we have
determined that this rule is excluded
from the preparation of an
environmental assessment or
environmental impact statement under
44 CFR 10.8(d)(2)(ii), where the rule is
related to actions that qualify for
categorical exclusion. The changes
reflected in this rule are exempt from
NEPA because they reflect
administrative changes to the programs
that have no potential to affect the
environment. We would perform an
environmental review under 44 CFR
part 10, Environmental Considerations,
on each proposed project that we would
fund and implement under the
authorities covered in this rule.

Paperwork Reduction Act

This rule is not subject to the
provisions of the Paperwork Reduction
Act. It does not require any new
information collections and therefore
would not revise the number and types
of responses, frequency, and burden
hours.

Regulatory Planning and Review

We have prepared and reviewed this
final rule under the provisions of
Executive Order 12866, Regulatory
Planning and Review. Under Executive
Order 12866, 58 FR 51735, October 4,
1993, a significant regulatory action is
subject to OMB review and the
requirements of the Executive Order.
The Executive Order defines
“significant regulatory action” as one
that is likely to result in a rule that may:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

This final rule implements certain
mandatory provisions of the Disaster
Mitigation Act of 2000 that relate to the
Public Assistance Program and the
Community Disaster Loan Program. The
authorities mandated would not of
themselves have an annual effect on the
economy of $100 million or more. We
anticipate that the impacts of the
alternate projects provision will be
neutral, expecting that the savings from
reducing the Federal share of the
Federal estimate from 90 percent to 75
percent will be offset by fewer
applications for assistance under this
authority. We do not anticipate any
change in costs by adding irrigation
facilities to the definition of eligible
private nonprofit facilities inasmuch as
the rule reflects the statute and codifies
our current policy and practices. Most
of the private nonprofit organizations
that will have to apply for SBA disaster
loans before being eligible to apply for
FEMA disaster assistance have damages
well below the SBA loan limit of
$1,500,000. We do not expect this
provision will have an impact of
$100,000,000 or more per year. Finally,
we do not anticipate that savings from
amendments to the Community Disaster
Loan provision will exceed
$100,000,000 over a several-year
period—our experience is that disaster
loan forgiveness rates are between 60
and 70 percent. Over the last 25 years,
the annual amount of money forgiven
has been an average of $2.7 million. We
know of no conditions that would
qualify the rule as a significant
regulatory action” within the definition
of section 3(f) of the Executive Order. To
the extent possible this rule adheres to
the principles of regulation as set forth
in Executive Order 12866. The Office of
Management and Budget has not
reviewed this rule under the provisions
of Executive Order 12866.

Executive Order 13132, Federalism

Executive Order 13132 sets forth
principles and criteria that agencies
must adhere to in formulating and
implementing policies that have
federalism implications, that is,
regulations that have substantial direct
effects on the States, or on the
distribution of power and
responsibilities among the various
levels of government. Federal agencies
must closely examine the statutory
authority supporting any action that
would limit the policymaking discretion
of the States, and to the extent
practicable, must consult with State and
local officials before implementing any
such action.

We have reviewed this final rule
under Executive Order 13132 and have
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determined that the rule does not have
federalism implications as defined by
the Executive Order. The rule would
define and establish the conditions and
criteria under which FEMA would grant
public assistance and make community
disaster loans. The rule would in no
way that we foresee affect the
distribution of power and
responsibilities among the various
levels of government or limit the
policymaking discretion of the States.

The interim final rule published on
May 4, 2001 at 66 FR 22443 is adopted
as final without change.

Dated: June 2, 2003.
Michael D. Brown,

Under Secretary, Emergency Preparedness
and Response.

[FR Doc. 03—-14487 Filed 6-9-03; 8:45 am]
BILLING CODE 6718-02—P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 21

[WT Docket No. 03-66; RM—10586; WT
Docket No. 03-67; MM Docket No. 97-217;
WT Docket No. 02-68; RM-9718; FCC 03—
56]

Facilitate the Provision of Fixed and
Mobile Broadband Access,
Educational and Other Advanced
Services in the 2150-2162 and 2500—
2690 MHz Bands

AGENCY: Federal Communications
Commission.

ACTION: Final rule; suspension of
effectiveness.

SUMMARY: This document suspends
construction deadlines for Multipoint
Distribution Service (MDS) and
Instructional Television Fixed Service
(ITFS) authorization holders until the
completion of a companion rulemaking
proceeding. The MO&O also temporarily
suspends acceptance of applications for
new ITFS licenses and applications to
amend or modify either ITFS or MDS
stations in the 2500-2690 MHz band,
subject to certain exceptions. The
purpose of the MO&O is to ensure that
the Federal Communications
Commission (FCC) neither requires nor
allows significant investments in new or
modified facilities that would be
inconsistent with new rules proposed in
the companion NPRM.

DATES: Effective June 10, 2003, § 21.930
is suspended indefinitely.

FOR FURTHER INFORMATION CONTACT:
Nancy Zaczek or Charles Oliver at (202)
418-0680, Public Safety and Private
Wireless Division, Wireless

Telecommunications Bureau or via the
Internet to nzaczek@fcc.gov or
coliver@fcc.gov.

SUPPLEMENTARY INFORMATION: This is a
summary of the FCC’s Memorandum
Opinion and Order, FCC 03-56, adopted
on March 13, 2003, and released on
April 2, 2003. The full text of this
document is available for inspection
and copying during normal business
hours in the FCC Reference Center, 445
12th Street, SW., Washington, DC
20554. The complete text may be
purchased from the FCC’s copy
contractor, Qualex International, 445
12th Street, SW., Room CY-B402,
Washington, DC 20554. The full text
may also be downloaded at: http://
www.fcc.gov. Alternative formats are
available to persons with disabilities by
contacting Brian Millin at (202) 418—
7426 or TTY (202) 418-7365 or at
bmillin@fcc.gov.

» 1. In this Memorandum Opinion and
Order, the FCC:

» Temporarily suspends, until the
completion of this rulemaking
proceeding, acceptance of applications
for new ITFS licenses and applications
to amend or modify either ITFS or MDS
stations in the 2500-2690 MHz band,
subject to certain exceptions; and

» Suspends the current construction
deadline for MDS and ITFS
authorization holders until the
completion of this rulemaking
proceeding.

Ordering Clauses

2. Accordingly, it is ordered, pursuant
to sections 1, 2, 4(i), 7, 10, 201, 214, 301,
302, 303, 307, 308, 309, 310, 319, 324,
332, 333 and 706 of the
Communications Act of 1934, 47 U.S.C.
151, 152, 154(i), 157, 160, 201, 214, 301,
302, 303, 307, 308, 309, 310, 319, 324,
332, 333, and 706, that this
Memorandum Opinion and Order is
hereby adopted.

3. The five-year build-out requirement
in § 21.930 of the FCC’s rules, 47 CFR
21.930, is suspended until further
notice.

4. The build-out requirements for site-
based ITFS and MDS licensees and
permittees that have not expired as of
the release date of this Memorandum
Opinion and Order are suspended until
further notice.

5. Applications for new ITFS licenses,
major modifications of MDS stations, or
changes to ITFS stations other than
minor modifications, applications for
license assignments or transfers of
control will not be accepted until
further notice.

6. Mutually exclusive ITFS
applications for acceptance of

settlement agreements filed after the
release date of this Memorandum
Opinion and Order will not be accepted.
Federal Communications Commission.
Marlene H. Dortch,

Secretary.

Rule Changes

= For the reasons discussed in the
preamble, the Federal Communications
Commission suspends 47 CFR 21.930
indefinitely.

§21.930 [Suspended]

Section 21.930 is suspended
indefinitely.
[FR Doc. 03—-14221 Filed 6-9-03; 8:45 am]|
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 52
[CC Docket No. 95-116; DA 03-1753]

Petition for Declaratory Ruling on
Local Number Portability
Implementation Issues

AGENCY: Federal Communications
Commission.

ACTION: Final rule; petition for
declaratory ruling.

SUMMARY: The Commission seeks
comment on a petition for declaratory
ruling from the Cellular
Telecommunications & Internet
Association (CTIA) asking the
Commission to clarify carrier
obligations with respect to a number of
local number portability (LNP)
implementation issues.

DATES: Comments are due on or before
June 13, 2003, and reply comments are
due on or before June 24, 2003.

FOR FURTHER INFORMATION CONTACT:
Jennifer Salhus, Attorney, 202—418—
1310.

SUPPLEMENTARY INFORMATION:

1. On May 13, 2003, the Cellular
Telecommunications & Internet
Association filed a Petition for
Declaratory Ruling (Petition), asking the
Commission to clarify carrier
obligations (as found at 47 CFR 52.23—
52.33) with respect to a number of local
number portability implementation
issues. CTIA contends that, although
many of the issues associated with the
implementation of LNP have been
resolved by consensus in industry fora,
including the North American
Numbering Council (NANC), there are a
number of outstanding issues that
cannot be resolved without specific
direction from the Commission.
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2. We seek comment on the issues
raised in the Petition. Interested parties
may file comments on or before June 13,
2003. Reply comments are due June 24,
2003. Comments may be filed using the
Commission’s Electronic Comment
Filing System (ECFS) or by filing paper
copies. Comments and reply comments
should be filed in the docket number,
CC Docket No. 95-116.

3. This is a “permit but disclose”
proceeding pursuant to § 1.1206 of the
Commission’s Rules. Ex parte
presentations that are made with respect
to the issues involved in the Petition
will be allowed but must be disclosed
in accordance with the requirements of
§1.1206(b) of the Commission’s Rules.

4. Comments filed through the ECFS
can be sent as an electronic file via the
Internet to http://www.fcc.gov/e-file/
ecfs.html. Generally, only one copy of
an electronic submission must be filed.
In completing the transmittal screen,
filing parties should include their full
name, Postal Service mailing address,
and the applicable docket number.
Parties may also submit an electronic
comment by Internet e-mail. To get
filing instructions for e-mail comments,
parties should send an e-mail to
ecfs@fcc.gov, and should include the
following words in the body of the
message, ‘“‘get form <your e-mail
address>.” A sample form and
directions will be sent in reply.
Commenters also may obtain a copy of
the ASCII Electronic Transmittal Form
(FORM-ET) at http://www.fcc.gov/e-file/
email html.

5. Parties who choose to file by paper
must file an original and four copies of
each filing. Each filing should include
the applicable docket number. Filings
can be sent by hand or messenger
delivery, by commercial overnight
courier, or by first-class or overnight
U.S. Postal Service mail (although we
continue to experience delays in
receiving U.S. Postal Service mail). The
Commission’s contractor, Vistronix,
Inc., will receive hand-delivered or
messenger-delivered paper filings for
the Commission’s Secretary at 236
Massachusetts Avenue, NE., Suite 110,
Washington, DC 20002. The filing hours
at this location are 8 a.m. to 7 p.m. All
hand deliveries must be held together
with rubber bands or fasteners. Any
envelopes must be disposed of before
entering the building. Commercial
overnight mail (other than U.S. Postal
Service Express Mail and Priority Mail)
must be sent to 9300 East Hampton
Drive, Capitol Heights, MD 20743. U.S.
Postal Service first-class mail, Express
Mail, and Priority Mail should be
addressed to 445 12th Street, SW.,
Washington, DC 20554. All filings must

be addressed to the Commission’s
Secretary, Office of the Secretary,
Federal Communications Commission.
In addition, a diskette copy should be
sent to the Commission’s copy
contractor, Qualex International, Portals
II, 445 12th Street, SW., Room CY-B402,
Washington, DC, 20554, telephone 202—
863—-2893, facsimile 202-863—-2898, or
via e-mail to qualexint@aol.com.

6. The full text of the Petition and
responsive comments will be available
electronically on the Commission’s
ECFS under CC Docket No. 95-116. In
addition, copies of these documents are
available for public inspection and
copying during regular business hours
at the FCC Reference Information
Center, Portals II, 445 12th Street, SW.,
Room CY-A257, Washington, DC 20554.
Documents may also be purchased from
the Commission’s duplicating
contractor. Alternative formats
(computer diskette, large print, audio
recording and Braille) are available to
persons with disabilities by contacting
Brian Millin, of the Consumer and
Governmental Affairs Bureau, at (202)
418-7426 (voice) or (202) 418-7365
(TTY), or at bmillin@fcc.gov. This Public
Notice can also be downloaded in Text
and ASCII formats at: http://
www.fcc.gov/cib/dro. For further
information concerning this proceeding,
contact Jennifer Salhus, Policy Division,
Wireless Telecommunications Bureau,
at (202) 418-1310 (voice) or (202) 418—
1169 (TTY), or Pam Slipakoff,
Telecommunications Access Policy
Division, Wireline Competition Bureau,
at (202) 418-1500 (voice), or (202) 418—
0484 (TTY).

Federal Communications Commission.
D’Wana Terry,

Acting Deputy Chief, Wireless
Telecommunications Bureau.

[FR Doc. 03-14740 Filed 6-9-03; 8:45 am|
BILLING CODE 6712-01-P

DEPARTMENT OF TRANSPORTATION

Office of the Secretary

49 CFR Part 1

[Docket No. OST-1999-6189]

RIN 9991-AA34

Removal of References to the

Transportation Security Administration
and the United States Coast Guard

AGENCY: Office of the Secretary, DOT.
ACTION: Final rule.

SUMMARY: The Office of the Secretary of
Transportation (OST) is updating the
regulatory language to reflect the

departures of the Transportation
Security Administration and the United
States Coast Guard to the new
Department of Homeland Security, and
to change the name of the Urban Mass
Transportation Administration (UMTA)
to the Federal Transit Administration
(FTA).

EFFECTIVE DATE: June 10, 2003.

FOR FURTHER INFORMATION CONTACT:
Jennifer S. Thibodeau, Office of the
Assistant General Counsel for
Regulation and Enforcement, U.S.
Department of Transportation, 400
Seventh St., SW., Room 10424,
Washington, DC 20590, (202) 366—4723.

SUPPLEMENTARY INFORMATION: This final
rule deletes references to the
Transportation Security Administration
(TSA) and the United States Coast
Guard (USCG) in 49 CFR part 1 that
concern delegations, organization, and
duties within the Department of
Transportation. It also deletes
responsibilities and duties to TSA and
USCG. These two agencies transferred
with other agencies to form the new
Department of Homeland Security, and
are no longer part of the Department of
Transportation. Additionally, this rule
is changing the name of the Urban Mass
Transit Administration (UMTA) to the
Federal Transit Administration (FTA) to
properly reflect the agency’s name.

This final rule does not impose
substantive requirements. It simply
updates the CFR to reflect the
departures of TSA and USCG from the
Department of Transportation. The final
rule is technical in nature and relates
only to Departmental management,
organization, procedure, and practice.
Therefore, the Department has
determined that notice and comment are
unnecessary and that the rule is exempt
from prior notice and comment
requirements under 5 U.S.C.
553(b)(3)(A). These changes will not
have substantive impact. The
Department does not expect to receive
substantive comments on the rule.
Therefore, the Department finds that
there is good cause under 5 U.S.C. 553
(d)(3) to make this rule effective less
than 30 days after publication in the
Federal Register.

Regulatory Analyses and Notices

A. Executive Order 12866 and DOT
Regulatory Policies and Procedures

This final rule is not considered a
significant regulatory action under
Executive Order 12866 and the
Regulatory Policies and Procedures of
the Department of Transportation (44 FR
11034). There are no costs associated
with this rule.
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B. Executive Order 13132

This final rule has been analyzed in
accordance with the principles and
criteria contained in Executive Order
13132 (“Federalism”). This final rule
does not adopt any regulation that: (1)
Has substantial direct effects on the
States, the relationship between the
national government and the States, or
the distribution of power and
responsibilities among the various
levels of government; (2) imposes
substantial direct compliance costs on
State and local governments; or (3)
preempts State law. Therefore, the
consultation and funding requirements
of Executive Order 13132 do not apply.

C. Executive Order 13084

This final rule has been analyzed in
accordance with the principles and
criteria contained in Executive Order
13084 (“Consultation and Coordination
with Indian Tribal Governments”).
Because this final rule does not
significantly or uniquely affect the
communities of the Indian tribal
governments and does not impose
substantial direct compliance costs, the
funding and consultation requirements
of Executive Order 13084 do not apply.

D. Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires an agency to
review regulations to assess their impact
on small entities unless the agency
determines that a rule is not expected to
have a significant impact on a
substantial number of small entities.
This statute is not applicable because
there was no issuance of a notice of
proposed rulemaking (NPRM); however,
I hereby certify this final rule, which
amends the CFR to reflect the departure
of TSA and USCG from the Department
of Transportation to the new
Department of Homeland Security, will
not have a significant economic impact
on a substantial number of small
businesses.

E. Paperwork Reduction Act

This rule contains no information
collection requirements under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

F. Unfunded Mandates Reform Act of
1995

The Department has determined that
the requirements of Title II of the
Unfunded Mandates Reform Act of 1995
do not apply to this rulemaking.

G. Environmental Impact

Because this rule concerns the
updating of CFR provisions to reflect the
departure of TSA and USCG from the

Department of Transportation, this final
rule is not a major OST action requiring
the preparation of an environmental
impact statement or environmental
assessment.

List of Subjects in 49 CFR Part 1

Authority delegations, Organization
and functions.

» For the reasons set out in the preamble,
the Department of Transportation
amends 49 CFR part 1 as follows:

PART 1—ORGANIZATION AND
DELEGATION OF POWERS AND
DUTIES

= 1. Revise the authority citation for part
1 to read as follows:

Authority: 49 U.S.C. 322; 46 U.S.C.
2104(a); 28 U.S.C. 2672; 31 U.S.C. 3711(a)(2);
Pub. L. 101-552, 104 Stat. 2736; Pub. L. 106—
159, 113 Stat. 1748; Pub. L. 107-71, 115 Stat.
597; Pub. L. 107—-295, 116 Stat. 2064.

= 2.In § 1.2 remove paragraphs (a) and
(1), redesignate existing paragraphs (b)
through (k) as (a) through (j), and revise
new paragraph (e) to read as follows:

8§1.2 Definitions.

* * * * *
(e) The Federal Transit Administrator.
* * * * *

= 3.In § 1.3 remove paragraphs (b)(1)
and (b)(12), redesignate existing
paragraphs (b)(2) through (11) as (b)(1)
through (10), and revise new paragraph
(b)(5) to read as follows:

§1.3 Organization of the Department.
* * * * *

(b) EE
(5) The Federal Transit
Administration, headed by the

Administrator.
* * * * *

= 4.In § 1.4 remove paragraphs (b) and
(n), redesignate existing paragraphs (c)
through (m) as (b) through (1), and revise
new paragraph (f) introductory text to
read as follows:

8§1.4 General responsibilities.
* * * * *

(f) The Federal Transit

Administration. Is responsible for:
* * * * *

» 5.In § 1.22 revise paragraph (d) to read
as follows:

§1.22 Structure.

* * * * *

(d) Office of the General Counsel. This
Office is composed of the Offices of
Environmental, Civil Rights, and
General Law; International Law;
Litigation; Legislation; Regulation and

Enforcement; and Aviation Enforcement
and Proceedings.

= 6. Amend § 1.23 by revising paragraph
(c) to read as follows:

§1.23 Spheres of primary responsibility.
* * * * *

(c) General Counsel. Legal services as
the chief legal officer of the Department,
legal advisor to the Secretary and the
Office of the Secretary; final authority
within the Department on questions of
law; professional supervision, including
coordination and review, over the legal
work of the legal offices of the
Department; drafting of legislation and
review of legal aspects of legislative
matters; point of coordination for the
Office of the Secretary and Department
Regulations Council; advice on
questions of international law; advice
and assistance with respect to uniform
time matters; ensures uniform
departmental implementation of the
Freedom of Information Act (5 U.S.C.
552); responds to requests for records of
the Office of the Secretary including the
Office of the Inspector General, under
that statute; review and final action on
applications for reconsideration of
initial decisions not to disclose
unclassified records of the Office of the
Secretary requested under 5 U.S.C.
552(a)(3); promotion and coordination
of efficient use of Department legal
resources; recommendation, in
conjunction with the Assistant Secretary
for Administration, of legal career
development programs within the
Department.
= 6a. Amend § 1.44 by revising
paragraph (e)(8) to read as follows,
remove paragraph (m), and redesignate
existing paragraphs (n) through (r) as (m)
through (q):

§1.44 Reservation of authority.
* * * * *

(e) * % %

(8) Authority to develop, coordinate,
and issue wage schedules under the

Federal Wage system.

* * * * *

= 7.In § 1.45, remove paragraph (c)(1)(i),
redesignate existing paragraphs (c)(1)(ii)
through (ix) as (c)(1)(i) through (viii), and
revise new paragraph (c)(1)(iv) to read as
follows;

§1.45 Delegations to all Administrators.
* * * * *

(iv) Federal Transit Administration;
* * * * *
= 7a. Remove and reserve § 1.46.
» 8.In § 1.48 revise paragraph (c)(19)(i)
to read as follows:
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§1.48 Delegations to Federal Highway
Administrator.

* * * * *
(C) * *x %
(19) R

(i) Except sections 165 and 531 as
they relate to matters within the primary
responsibility of the Federal Transit
Administrator; 105(f), 413; 414(b)(1) and
(2); 421, 426, and title III; and

* * * * *

= 9.In §1.51 revise the title and
introductory text to read as follows:

§1.51 Delegations to Federal Transit
Administrator.

The Federal Transit Administrator is
delegated authority to exercise the

functions vested in the Secretary by:
* * * * *

= 10.In § 1.57 remove paragraphs (e) and
(f) and redesignate existing paragraphs
(g) through (s) as (e) through (q).

= 10a. Amend § 1.59 by revising
paragraph (b)(8) to read as follows:

§1.59 Delegations to the Assistant

Secretary for Administration.
* * * * *
(b) * % %

(8) Develop, coordinate, and issue
wage schedules for Department
employees under the Federal Wage
System.

* * * * *

= 11.In § 1.65 remove paragraph (b)(2)
and redesignate existing paragraphs
(b)(3) and (4) as (b)(2) and (3); and
remove paragrpah (c)(2) and redesignate
existing paragraphs (c)(3) and (4) as (c)(2)
and (3).

= 12.In § 1.66 revise paragraph (aa)(1) to
read as follows, remove paragraphs (bb)
and (cc) and redesignate existing
paragraphs (dd) through (ff) as (bb)
through (dd).

§1.66 Delegations to Maritime
Administrator.
* * * * *

(aa) * % %

(1) The authority to process
applications for the issuance, transfer,
or amendment of a license for the
construction and operation of a
deepwater port (33 U.S.C. 1503(bb)).

* * * * *

= 13.In § 1.70 remove paragraph (k) and
redesignate paragraphs (1) through (v) as
(k) through (u).

= 14.In Appendix A to Part 1 remove ““2.
Chief Counsel, U.S. Coast Guard.”,
redesignate ““3. Chief Counsels” as 2.,
and amend the third paragraph of newly
designated 2. (b) to read as follows:

Appendix A to Part 1—Delegations and
Redelegations by Secretarial Officers
* * * * *

2. Chief Counsels. The General Counsel has
delegated to the Chief Counsels the authority
delegated to the General Counsel by authority
delegated to the General Counsel by
Amendment 1-41 to part 1 of title 49, Code
of Federal Regulations, 35 FR 17653,
November 17, 1970, as follows:

* * * * *

The Chief Counsels of the Federal Aviation
Administration, Federal Highway
Administration, Federal Railroad
Administration, National Highway Traffic
Safety Administration, Federal Transit
Administration, the St. Lawrence Seaway
Development Corporation, Maritime
Administration, and Research and Special
Programs Administration are hereby
authorized to approve the sufficiency of the
title to land being acquired by purchase of
condemnation by the United States for the
use of their respective organizations. This
delegation is subject to the limitations
imposed by the Assistant Attorney General,
Land and Natural Resources Division, in his
delegation to the Department of
Transportation. Redelegation of this authority
may only be made by the Chief Counsels to
attorneys within their respective
organizations.

* * * * *

Issued in Washington, DC on this 28th day
of May, 2003.

Norman Mineta,

Secretary of Transportation.

[FR Doc. 03—14438 Filed 6—9—-03; 8:45 am]
BILLING CODE 4910-62-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 021212307-3037-02; I.D.
060303F]

Fisheries of the Exclusive Economic
Zone Off Alaska; Yellowfin Sole by
Vessels Using Trawl Gear in Bering
Sea and Aleutian Islands Management
Area

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Closure.

SUMMARY: NMFS is closing directed
fishing for yellowfin sole by vessels
using trawl gear in the Bering Sea and
Aleutian Islands management area
(BSAI). This action is necessary to
prevent exceeding the third seasonal
apportionment of the halibut bycatch
allowance specified for the trawl

yellowfin sole fishery category in the
BSAL

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), June 6, 2003, through 1200
hrs, A.lL.t., June 29, 2003.

FOR FURTHER INFORMATION CONTACT:
Mary Furuness, 907-586-7228.
SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
BSAI exclusive economic zone
according to the Fishery Management
Plan for the Groundfish Fishery of the
Bering Sea and Aleutian Islands Area
(FMP) prepared by the North Pacific
Fishery Management Council under
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act. Regulations governing fishing by
U.S. vessels in accordance with the FMP
appear at subpart H of 50 CFR part 600
and 50 CFR part 679.

The third seasonal apportionment of
the halibut bycatch allowance specified
for the trawl yellowfin sole fishery
category in the BSAI is 49 metric tons
as established by the final 2003 harvest
specifications for Groundfish of the
BSAI (68 FR 9907, March 3, 2003).

In accordance with §679.21(e)(7)(v),
the Administrator, Alaska Region,
NMFS, has determined that the amount
of the third seasonal apportionment of
the halibut bycatch allowance specified
for the trawl yellowfin sole fishery
category in the BSAI will be caught.
Consequently, NMFS is closing directed
fishing for species in the yellowfin sole
fishery category by vessels using trawl
gear in the BSAL

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
contrary to the public interest. This
requirement is contrary to the public
interest as it would delay the closure of
the fishery, lead to exceeding the third
seasonal apportionment of the halibut
bycatch allowance specified, and
therefore reduce the public’s ability to
use and enjoy the fishery resource.

The AA also finds good cause to
waive the 30—day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by §679.21
and is exempt from review under
Executive Order 12866.
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Authority: 16 U.S.C. 1801 et seq.
Dated: June 4, 2003.
Bruce C. Morehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.
[FR Doc. 03-14579 Filed 6—5-03; 2:30 pm]
BILLING CODE 3510-22-S
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Rural Housing Service

7 CFR Part 3565
RIN 0575-AC28
Guaranteed Rural Rental Housing

Program; Secondary Mortgage Market
Participation

AGENCY: Rural Housing Service, USDA.
ACTION: Proposed rule.

SUMMARY: The Rural Housing Service
(RHS) proposes to amend its regulations
for the Guaranteed Rural Rental Housing
Program (GRRHP). Under the GRRHP,
RHS guarantees loans for the
development of housing and related
facilities for low or moderate income
families in rural areas. RHS administers
the GRRHP under the authority of the
Housing Act of 1949. The GRRHP
regulations are being amended to allow
RHS, in the case of a default, to buy
back guaranteed loans from investors.
Another change includes lowering the
minimum level of rehabilitation work
when guaranteed loans are used for
acquisition and rehabilitation. These
regulatory changes are made to increase
participation by the secondary mortgage
market in the GRRHP.

DATES: Written or E-mail comments
must be received on or before August
11, 2003.

ADDRESSES: Written comments may be
submitted, in duplicate, to Tracy
Givelekian, Regulations and Paperwork
Management Branch, Rural
Development, U.S. Department of
Agriculture, Stop 0742, 1400
Independence Avenue SW.,
Washington, DC 20250-0742.
Comments may be submitted via the
Internet by addressing them to
comments@rus.usda.gov and must
contain the words “Secondary
Mortgage” in the subject. All written
comments will be available for public
inspection at 300 7th Street SW.,
Washington, DC 20024, during normal
working hours.

FOR FURTHER INFORMATION CONTACT:
Arlene Nunes, Senior Loan Specialist,
Multi-Family Housing Processing
Division, Rural Housing Service, U.S.
Department of Agriculture, STOP 0781,
1400 Independence Avenue SW.,
Washington, DC 202500781,
Telephone (202) 720-1604.
SUPPLEMENTARY INFORMATION:

Classification

This rule has been determined to be
significant for purposes of Executive
Order 12866 and therefore has been
reviewed by the Office of Management
and Budget (OMB).

Paperwork Reduction Act

The information collection
requirements contained in this
regulation have been previously
approved by OMB under the provisions
of 44 U.S.C. chapter 35 and this
regulation has been assigned OMB
control number 0575-0174, in
accordance with the Paperwork
Reduction Act of 1995. There will be a
slight increase in the collection
requirements from those approved by
OMB. Those increased requirements
will be addressed when the rule change
is published as a final rule.

Civil Justice Reform

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. In accordance with this rule: (1)
All state and local laws and regulations
that are in conflict with this rule will be
preempted; (2) no retroactive effect will
be given to this rule; and (3)
administrative proceedings in
accordance with 7 CFR part 11 must be
exhausted before bringing suit in court

challenging action taken under this rule.

Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Pub. L.
104—4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
RHS generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with “Federal mandates” that may
result in expenditures to State, local, or
tribal governments, in the aggregate, or
to the private sector, of $100 million or
more in any one year. When such a
statement is needed for a rule, section

205 of the UMRA generally requires
RHS to identify and consider a
reasonable number of regulatory
alternatives and adopt the least costly,
more cost-effective or least burdensome
alternative that achieves the objectives
of the rule.

This rule contains no Federal
mandates (under the regulatory
provisions of Title I of the UMRA) for
State, local, and tribal governments or
the private sector. Therefore, this rule is
not subject to the requirements of
sections 202 and 205 of the UMRA.

Executive Order 13132, Federalism

The policies contained in this rule do
not have any substantial direct effect on
states, on the relationship between the
national government and the states, or
on the distribution of power and
responsibilities among the various
levels of government. Nor does this rule
impose substantial direct compliance
costs on state and local governments.
Therefore, consultation with the states
is not required.

Programs Affected

The affected program is listed in the
Catalog of Federal Domestic Assistance
under Number 10.438, Section 538
Rural Rental Housing Guaranteed Loans.

Intergovernmental Consultation

For the reasons contained in the Final
Rule related Notice to 7 CFR part 3015,
subpart V, this program is subject to
Executive Order 12372 which requires
intergovernmental consultation with
State and local officials. RHS has
conducted intergovernmental
consultation in the manner delineated
in RD Instruction 1940-].

Environmental Impact Statement

This document has been reviewed in
accordance with 7 CFR part 1940,
subpart G, “Environmental Program.” It
is the determination of RHS that this
action does not constitute a major
Federal action significantly affecting the
quality of the human environment and
in accordance with the National
Environmental Policy Act of 1969, Pub.
L. 91-190, an Environmental Impact
Statement is not required.

Regulatory Flexibility Act

This proposed rule has been reviewed
with regard to the requirements of the
Regulatory Flexibility Act (5 U.S.C.
601—-612). The undersigned has
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determined and certified by signature of
this document that this rule will not
have a significant economic impact on

a substantial number of small entities
since this rulemaking action does not
involve a new or expanded program nor
does it require any more action on the
part of a small business than required of
a large entity.

Background

The Guaranteed Rural Rental Housing
Program (GRRHP) is a relatively new
program that is administered by the
Rural Housing Service (RHS). The
GRRHP was operated as a pilot program
in 1996 and 1997, and has been a
permanent program since 1998. The
program has been designed to increase
the availability of affordable multifamily
housing in rural America through
partnerships between the Agency and
lending sources, as well as with state
and local housing finance agencies and
bond issuers. During the early stages of
the program, barriers were identified
that have limited the success of the
program. One of the primary barriers
has been the inability of lenders to close
loans due to a lack of participation by
the secondary mortgage market. As a
result of this poor performance, we
consulted industry and governmental
experts in the loan guarantee field at a
December 2000 stakeholders’ meeting.
Our main goal was to learn what we
could do to close more loans. The
regulatory changes herein are the result
of meetings with industry stakeholders,
including input from banks, housing
finance agencies, and secondary market
sectors. The meetings were held to
identify program stumbling blocks and
brainstorm solutions. The purpose of
the following changes is to make the
program more industry friendly while
not jeopardizing the best interests of the
Government.

Allow for a timely payment to
investors. In other Rural Development
guaranteed programs, the security
holder may demand that either the
lender or the Government buy out the
guaranteed portion of the loan from the
holder if payments are delinquent by at
least 60 days, or if the lender has failed
to remit to the holder its pro rata share
of any payment made by the borrower
within 30 days of its receipt. While the
holder is effectively taken out prior to
liquidation of the loan, the lender must
continue to meet all of its obligations to
the Government under the Lender’s
Agreement and Loan Note Guarantee.
This provision is important to investors
because they do not want to wait for the
lender to liquidate the collateral to be
reimbursed for their investment,
enabling them to put their money to

better use elsewhere. By this rule
change, the Agency is also adding a
definition of the term ‘“Holder.”

Define conditions of the guarantee. A
common concern found among lenders
reviewing the GRRHP were the policies
on termination or reduction of the
guarantee due to a performance failure
of the lender. It was the consensus that
these policies needed to be more clearly
delineated. In addition, it is important
for the regulation to make clear that the
investor will be held harmless unless
they are complicit with the lender in
cases involving fraud, abuse, negligence
or misrepresentation of fact. This issue
has been addressed in the revision of
§3565.52.

Allow the accrual of interest for 90
days after loan default. When the lender
is liquidating a guaranteed loan and
owns any of the guaranteed portion of
the loan, it may request a tentative loss
estimate. Upon payment under the
current policy, interest accrual
terminates on the defaulted loan if an
estimated payment of loss is made. This
revision changes this policy to allow
interest to accrue for 90 days after the
date the decision is made to liquidate
the loan in default. This interest accrual
policy is consistent with other Agency
loan guarantee programs. Based on the
weight of the factors used to calculate
the program’s subsidy rate, the impact
of this interest accrual policy would be
negligible.

Lower per unit threshold for
acquisition with rehabilitation from
$15,000 per unit to $6,500 per unit. The
purpose of lowering the per unit
rehabilitation threshold affords new
opportunities to preserve affordable
housing in a rural community.

Eliminate the timeframe for
liquidation, which is currently at 9
months. Eliminating the liquidation
timeframe affords the lender the
opportunity to sell the property for the
highest and best price in accordance
with market conditions.

List of Subjects in 7 CFR Part 3565

Banks, Conflict of interests, Credit,
Environmental impact statements, Fair
housing, Hearing and appeal
procedures, Low and moderate income
housing, Mortgages, Real property
acquisition.

Therefore, chapter XXXV, title 7,
Code of Federal Regulations is proposed
to be amended to read as follows:

PART 3565—GUARANTEED RURAL
RENTAL HOUSING PROGRAM

1. The authority citation for part 3565
continues to read as follows:

Authority: 5 U.S.C. 301; 7 U.S.C. 1989; 42
U.S.C. 1480.

Subpart A—General Provisions

2. Section 3565.3 is amended by
adding, in alphabetical order, a
definition of “Holder.”

§3565.3 Definitions.
*

* * * *

Holder. A person or entity, other than
the lender, who owns all or part of the
guaranteed portion of the loan with no
servicing responsibilities. When the
single note option is used and the
lender assigns a part of the guaranteed
note to an assignee, the assignee
becomes a holder only when the Agency
receives notice and the transaction is
completed through use of an assignment
guarantee agreement form approved by
the Agency.

* * * * *

Subpart B— Guarantee Requirements

3. Section 3565.52 is revised to read
as follows:

§3565.52 Conditions of guarantee.

A loan guarantee under this part will
be evidenced by a Loan Note Guarantee
issued by the Agency. Each lender will
execute a Lender’s Agreement. If a valid
Lender’s Agreement already exists, it is
not necessary to execute a new Lender’s
Agreement with each loan guarantee.

(a) Rights and liabilities. A Guarantee
under this part is backed by the full
faith and credit of the United States and
is incontestable except for fraud or
misrepresentation of which the lender
had knowledge at the time the lender
acquired the Guarantee, or which a
lender participates in or condones. The
Guarantee will be unenforceable by the
lender to the extent any loss is
occasioned by fraud, misrepresentation
or abuse, violation of usury laws,
negligent servicing or origination by the
lender, including a failure to acquire
required security, or as a result of a use
of proceeds by the lender for purposes
other than those authorized by the
Agency and permissible under this
regulation. Negligent servicing or
origination is a failure to perform those
services, which a reasonably prudent
lender would perform in servicing or
originating its own portfolio, and
includes not only the failure to act, but
also the failure to act in a timely
manner. These acts constitute grounds
for the cancellation of the guarantee or
refusal to make full payment under the
guarantee. If in the judgment of the
Agency these acts or omissions can
reasonably be expected to have a
material adverse effect on the credit
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quality of the Guaranteed Loan or the
physical condition of the property
securing the Guaranteed Loan, the
Agency may cancel or modify a
guarantee to the extent of the potential
loss. The Agency shall give notice to the
lender of the acts or omissions that it
considers to constitute such grounds
and give the lender a reasonable
opportunity to cure the acts or
omissions. Other violations or
performance deficiencies of the lender
may themselves be a basis to bar the
lender from receiving further Loan Note
Guarantees, but will not constitute
grounds for cancellation or reduction of
the guarantee or refusal to make a claim
payment. When a guaranteed portion of
a loan is sold to a holder, the holder
shall succeed to all rights of the lender
under the Loan Note Guarantee to the
extent of the portion purchased. The
lender will remain bound to all
obligations under the Loan Note
Guarantee, Lender’s Agreement, and the
Agency program regulations.

(b) Liability of the holder. The holder
shall not be liable for the actions of the
lender including negligence, fraud,
abuse, misrepresentation or misuse of
funds, and its rights under the guarantee
shall be fully enforceable
notwithstanding the actions of the
lender, unless the holder has knowledge
of such actions when it becomes the
holder or condones or participates in
such actions.

(c) Guarantee percentage and
payment. Both permanent loans and
combination construction and
permanent loans are eligible for a
guaranty subject to the following
limitations:

(1) Permanent loans. A minimum
level of acceptable occupancy as
determined by the lender with Agency
concurrence must be attained prior to
the expiration of Form 3565-2
Conditional Commitment, including any
extensions thereto, and the issuance of
a loan guarantee for the permanent loan.
The maximum guarantee for a
permanent loan will be 90 percent of the
unpaid principal and accrued interest
90 days from the date the decision is
made to liquidate the loan. The Agency
may provide a lesser guarantee based
upon its evaluation of the credit quality
of the loan. The Agency liability under
any guarantee will decrease or increase,
in proportion to any increase or
decrease in the amount of the unpaid
portion of the loan, up to the maximum
amount specified in the Loan Note
Guarantee.

(2) Combination construction and
permanent loans. For combination
construction and permanent loans, the
Agency will guarantee advances during

the construction loan period (which
cannot exceed 24 months). The
guarantee of construction loan advances
will convert to a permanent loan
guarantee once the required level of
occupancy has been reached. The
maximum guarantee of construction
advances related to a combination
construction and permanent loan will
not at any time exceed the lesser of 90
percent of the amount of principal
advanced for eligible construction
expenses or 90 percent of the original
principal amount of the combination
loan. The Agency may provide a lesser
guarantee based upon its evaluation of
the credit quality of the loan. In
addition, the lender shall require the
borrower or the contractor to provide
credit enhancements to protect the
Government’s guarantee. Acceptable
credit enhancements include:

(i) Surety bonding or performance and
payment bonding (the preferred credit
enhancement);

(i1) An irrevocable letter of credit
acceptable to the Agency; and

(iii) A pledge by the lender of
acceptable collateral.

(3) Maximum loss payment. The
maximum loss payment to a lender or
holder is as follows:

(i) To any holder, 100 percent of any
loss sustained by the holder on the
guaranteed portion of the loan and on
interest due on such portion.

(ii) To the lender, the lesser of:

(A) Any loss sustained by the lender
on the guaranteed portion, including
principal and interest evidenced by the
notes or assumption agreements and
secured advances for protection and
preservation of collateral made with the
Agency'’s authorization; or

(B) The guaranteed principal
advanced to or assumed by the borrower
and any interest due thereon.

Subpart C—Lender Requirements

4. Section 3565.102 is amended by
revising paragraph (b) to read as follows:

§3565.102 Lender eligibility.

* * * * *

(b) Meet the qualifications and be
approved by Fannie Mae or Freddie Mac
to make multifamily housing loans that
are to be sold to or securitized by such

corporations;
* * * * *

Subpart E—Loan Requirements

5. Section 3565.212 is amended by
removing the word “‘; and” from
paragraph (c) and adding a period and
by removing paragraph (d).

Subpart F—Property Requirements

6. Section 3565.252 is revised to read
as follows:

§3565.252 Housing types.

The property may include new
construction or rehabilitated existing
structures. The units may be attached,
detached, semi-detached, row houses,
modular or manufactured houses, or
multifamily structures. Manufactured
housing must meet Agency
requirements contained in 7 CFR part
1924, subpart A or a successor
regulation. The Agency will guarantee
proposals for new construction or
acquisition with moderate or substantial
rehabilitation of at least 15 percent of
the total estimated replacement cost of
the project or $6,500 per dwelling unit,
whichever is greater. The portion of
guarantee funds available for projects
involving acquisition and rehabilitation
may be limited in the annual Notice of
Fund Availability.

Subpart I—Servicing Requirements

7. Section 3565.403 is amended by
redesignating paragraphs (a), (b), (c),
and (d) as paragraphs (b), (c), (d), and
(e), respectively, and by adding a new
paragraph (a) to read as follows:

§3565.403 Special servicing.
* * * * *

(a) Repurchase from holder. For
securitized loans, the holder may
require the lender or Government to
repurchase the security in accordance
with the provisions of § 3565.405.

* * * * *

8. Section 3565.405 is added to read

as follows:

§3565.405 Repurchase of guaranteed
loans.

(a) Repurchase by lender. A lender
has the option to repurchase the unpaid
guaranteed portion of the loan from a
holder within 30 days of written
demand by the holder when the
borrower is in default not less than 60
days on principal or interest due on the
loan; or the lender has failed to remit to
the holder its pro rata share of any
payment made by the borrower within
30 days of the lenders receipt thereof.
The repurchase by the lender will be for
an amount equal to the unpaid
guaranteed portion of principal and
accrued interest less the lender’s
servicing fee. The holder must
concurrently send a copy of the demand
letter to the Agency. The guarantee will
not cover the note interest to the holder
on the guaranteed loan accruing after 90
days from the date of the demand letter
to the lender requesting the repurchase.
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The lender will accept an assignment
without recourse from the holder upon
repurchase. The lender is encouraged to
repurchase the loan to facilitate the
accounting of funds, resolve the
problem, and prevent default, where
and when reasonable. The lender will
notify the holder and the Agency of its
decision.

(b) Repurchase by Agency.

(1) If the lender does not repurchase
the unpaid guaranteed portion of the
loan as provided in paragraph (a) of this
section, the Agency will purchase from
the holder the unpaid principal balance
of the guaranteed portion together with
accrued interest to date of repurchase,
less the lender’s servicing fee, within 30
days after written demand to the Agency
from the holder. This demand notice is
in addition to the copy of the written
demand on the lender. The guarantee
will not cover the note interest to the
holder on the guaranteed loan accruing
after 90 days from the date of the
original demand letter of the holder to
the lender requesting the repurchase.

(2) The holder’s demand to the
Agency must include a copy of the
written demand made upon the lender.
The holder must also include evidence
of its right to require payment from the
Agency. Such evidence will consist of
either the original of the Loan Note
Guarantee properly endorsed to the
Agency or the original of the assignment
guarantee agreement, on a form
approved by the Agency, properly
assigned to the Agency without recourse
including all rights, title, and interest in
the loan. The holder must include in its
demand the amount due including
unpaid principal, unpaid interest to
date of demand, and interest
subsequently accruing from date of
demand to proposed payment date. The
Agency will be subrogated to all rights
of the holder.

(3) The Agency will notify the lender
of its receipt of the holder’s demand for
payment. The lender must promptly
provide the Agency with the
information necessary for the Agency to
determine the appropriate amount due
the holder. Upon request by the Agency,
the lender will furnish a current
statement certified by an appropriate
authorized officer of the lender of the
unpaid principal and interest then owed
by the borrower on the loan and the
amount then owed to any holder. Any
discrepancy between the amount
claimed by the holder and the
information submitted by the lender
must be resolved between the lender
and the holder before payment will be
approved. Such conflict will suspend
the running of the 30 day payment
requirement.

(4) Purchase by the Agency neither
changes, alters, nor modifies any of the
lender’s obligations to the Agency
arising from the loan or guarantee nor
does it waive any of Agency’s rights
against the lender. The Agency will
have the right to set-off against the
lender all rights inuring to the Agency
as the holder of the instrument against
the Agency’s obligation to the lender
under the guarantee.

Subpart J—Assignment, Conveyance,
and Claims

9. Section 3565.452 is amended by
revising paragraph (a) to read as follows:

§3565.452 Decision to liquidate.

(a) A decision to liquidate shall be
made when it is determined that the
default cannot be cured through actions
contained in § 3565.403 or it has been
determined that it is in the best interest
of the Agency and the lender to
liquidate. If the loan has not already
been repurchased when a decision to
liquidate is made, provisions will be
made for repurchase in accordance with
§3565.405.

* * * * *

10. Section 3565.453 is revised to read

as follows:

§3565.453 Disposition of the property.

(a) Submission of the liquidation
plan. The lender will, within 30 days
after a decision to liquidate, submit to
the Agency in writing, its proposed
detailed plan of liquidation. The Agency
will inform the lender in writing
whether the Agency concurs in the
lender’s liquidation plan. Should the
Agency and the lender not agree on the
liquidation plan, negotiations will take
place between the Agency and the
lender to resolve the disagreement.
When the liquidation plan is approved
by the Agency, the lender will proceed
expeditiously with liquidation. The
liquidation plan submitted to the
Agency by the lender shall include:

(1) Such proof as the Agency requires
to establish the lender’s ownership of
the guaranteed loan promissory note
and related security instruments.

(2) A copy of the payment ledger if
available which reflects the current loan
balance and accrued interest to date and
the method of computing the interest.

(3) A full and complete list of all
collateral including any personal and
corporate guarantees.

(4) The recommended liquidation
methods for making the maximum
collection possible on the indebtedness
and the justification for such methods,
including recommended actions for:

(i) Obtaining an appraisal of the
collateral;

(ii) Acquiring and disposing of all
collateral;

(iii) Collecting from guarantors;

(iv) Setting the proposed date of
foreclosure; and

(v) Setting the proposed date of
liquidation.

(5) Necessary steps for protection of
the tenants and preservation of the
collateral.

(6) Copies of the borrower’s latest
available financial statements.

(7) Copies of the guarantor’s latest
available financial statements.

(8) An itemized list of estimated
liquidation expenses expected to be
incurred along with justification for
each expense.

(9) A schedule to periodically report
to the Agency on the progress of
liquidation.

(10) Estimated protective advance
amounts with justification.

(11) Proposed protective bid amounts
on collateral to be sold at auction and
a breakdown to show how the amounts
were determined.

(12) If a voluntary conveyance is
considered, the proposed amount to be
credited to the guaranteed debt.

(13) Any legal opinions supporting
the decision to liquidate.

(14) If the outstanding balance of
principal and accrued interest is less
than $200,000, the lender will obtain an
estimate of fair market and potential
liquidation value of the collateral. If the
outstanding balance of principal and
accrued interest is $200,000 or more, the
lender will obtain an independent
appraisal report on all collateral
securing the loan, which will reflect the
fair market value and potential
liquidation value, and an examination
of the title on the collateral. In order to
formulate a liquidation plan which
maximizes recovery, collateral must be
evaluated for hazardous substances,
petroleum products, or other
environmental hazards which may
adversely impact the market value of the
collateral.

(b) A transfer and assumption of the
borrower’s operation can be
accomplished before or after the loan
goes into liquidation. However, if the
collateral has been purchased through
foreclosure or the borrower has
conveyed title to the lender, no transfer
and assumption is permitted.

(c) A protective bid may be made by
the lender, with prior Agency written
approval, at a foreclosure sale to protect
the lender’s and the Agency’s interest.
The protective bid will not exceed the
amount of the loan, including expenses
of foreclosure, and should be based on
the liquidation value considering
estimated expenses for holding and
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reselling the property. These expenses
include, but are not limited to, expenses
for resale, interest accrual, length of
weatherization, and prior liens.

(d) Filing an estimated loss claim.
When the lender is conducting the
liquidation and owns any or all of the
guaranteed portion of the loan, the
lender will file an estimated loss claim
once a decision has been made to
liquidate if the liquidation will exceed
90 days. The estimated loss payment
will be based on the outstanding loan
amount minus the liquidation value of
the collateral. For the purpose of
reporting and loss claim computation,
the loss claim will be promptly
processed in accordance with applicable
Agency regulations, as set forth in this
section.

(e) Property disposition. Once the
liquidation plan has Agency approval,
the lender must make every effort to
liquidate the property in a manner that
will yield the highest market value
consistent with the protections afforded
to tenants in 7 CFR part 1944, subpart
L or successor regulation.

(f) Accounting and reports. When the
lender conducts liquidation, the lender
will account for funds during the period
of liquidation and provide the Agency
with reports at least quarterly on the
progress of liquidation, including
disposition of collateral, resulting costs,
and additional procedures necessary for
successful completion of the
liquidation.

(g) Transmitting payments and
proceeds to the Agency. When the
Agency is the holder of a portion of the
guaranteed loan, the lender will
transmit to the Agency its pro rata share
of any payments received from the
borrower, liquidation, or other proceeds.

11. Section 3565.457 is revised to read
as follows:

§3565.457 Determination of claim amount.

In all liquidation cases, final
settlement will be made with the lender
after the collateral is liquidated, unless
otherwise designated as a future
recovery or after settlement and
compromise of all parties has been
completed. The Agency will have the
right to recover losses paid under the
guarantee from any party which may be
liable.

(a) Report of loss form. An Agency
approved form will be used for
calculations of all estimated and final
loss determinations. Estimated loss
payments may only be approved by the
Agency after the Agency has approved
a liquidation plan.

(b) Estimated loss. An estimated loss
claim based on liquidation appraisal

value will be prepared and submitted by
the lender.

(1) The estimated loss payment shall
be applied as of the date of such
payment. The total amount of the loss
payment remitted by the Agency will be
applied by the lender on the loan debt.
Such application does not release the
borrower from liability.

(2) A protective advance claim will be
paid only at the time of the final report
of loss payment except in certain
transfer and assumption situations.

(c) Final loss. Within 30 days after
liquidation of all collateral, except for
certain unsecured personal or corporate
guarantees as provided for in this
section, is completed, a final report of
loss must be prepared and submitted by
the lender to the Agency. The Agency
will not guarantee interest beyond this
30-day period other than for the period
of time it takes the Agency to process
the loss claim. Before approval by the
Agency of any final loss report, the
lender must account for all funds during
the period of liquidation, disposition of
the collateral, all costs incurred, and
any other information necessary for the
successful completion of liquidation.
Upon receipt of the final accounting and
report of loss, the Agency may audit all
applicable documentation to determine
the final loss. The lender will make its
records available and otherwise assist
the Agency in making any investigation.
The documentation accompanying the
report of loss must support the amounts
shown on the report of loss form.

(1) A determination must be made
regarding the collectibility of unsecured
personal and corporate guarantees. If
reasonably possible, such guarantees
should be promptly collected or
otherwise disposed of prior to
completion of the final loss report.
However, in the event that collection
from the guarantors appears unlikely or
will require a prolonged period of time,
the report of loss will be filed when all
other collateral has been liquidated, and
unsecured personal or corporate
guarantees will be treated as a future
recovery with the net proceeds to be
shared on a pro rata basis by the lender
and the Agency.

(2) The lender must document that all
of the collateral has been accounted for
and properly liquidated and that
liquidation proceeds have been properly
accounted for and applied correctly to
the loan.

(3) The lender will show a breakdown
of any protective advance amount as to
the payee, purpose of the expenditure,
date paid, and evidence that the amount
expended was proper and that payment
was actually made.

(4) The lender will show a breakdown
of liquidation expenses as to the payee,
purpose of the expenditure, date paid,
and evidence that the amount expended
was proper and that payment was
actually made. Liquidation expenses are
recoverable only from collateral
proceeds.

(5) Accrued interest will be supported
by documentation as to how the amount
was accrued.

(6) Loss payments will be paid by the
Agency within 60 days after the receipt
of the final loss report and accounting
of the collateral.

(7) Should there be a circumstance
where the lender cannot or will not sign
a final report of loss, the State Director
may complete the final report of loss
and submit it to the Finance Office
without the lender’s signature. Before
this action can be taken, all collateral
must be disposed of or accounted for;
there must be no evidence of fraud,
misrepresentation, or negligent
servicing by the lender; and all efforts
to obtain the cooperation of the lender
must have been exhausted and
documented.

(d) Maximum guarantee payment.
The maximum guarantee payment will
not exceed the amount of guarantee
percentage as contained in the guarantee
agreement (but in no event more than
90%) times the allowable loss amount.

(e) Rent. Any net rental or other
income that has been received by the
lender from the collateral will be
applied on the guaranteed loan debt
after paying operating expenses of the
property.

(ng Liquidation costs. Liquidation costs
will be deducted from the proceeds of
the disposition of primary collateral. If
changed circumstances after submission
of the liquidation plan require a
substantial revision of liquidation costs,
the lender will procure the Agency’s
written concurrence prior to proceeding
with the proposed changes.

(g) Payment. When the Agency finds
the final report of loss to be proper in
all respects, it will approve the form and
proceed as follows:

(1) If the loss is greater than any
estimated loss payment, the Agency will
pay the additional amount owed by the
Agency to the lender.

(2) If the loss is less than the
estimated loss payment, the lender will
reimburse the Agency for the
overpayment plus interest at the note
rate from the date of payment.

(3) If the Agency determines that it is
in the Government’s best interest to take
assignment of the loan and conduct
liquidation, as stipulated in the 538
statute 42 U.S.C. 1490, i(3) Assignment
by Secretary, the Agency will pay the
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lender in accordance with the Loan
Note Guarantee.

(h) Date of loss. The date of loss is the
date on which the collateral will be
liquidated in the liquidation plan,
unless an alternative date is approved
by the Agency. Where the Agency
chooses to accept an assignment of the
loan or conveyance of title, the date of
loss will be the date on which the
Agency accepts assignment of the loan
or conveyance of title.

(i) Allowable claim amount. The
allowable claim amount must be
calculated by:

(1) Adding to the unpaid principal
and interest on the date of loss, an
amount approved by the Agency for
payments made by the lender for
amounts due and owing on the
property, including:

(i) Property taxes and other protective
advances as approved by the Agency;

(ii) Water and sewer charges and other
special assessments that are liens prior
to the guaranteed loan;

(iii) Insurance of the property; and
(iv) Reasonable liquidation expenses.

(2) And by deducting the following
items:

(i) Any amount received by the lender
on the account of the guaranteed loan
after the date of default;

(ii) Any net income received by the
lender from the secured property after
the date of default; and

(iii) Any cash items retained by the
lender, except any amount representing
a balance of the guaranteed loan not
advanced to the borrower. Any loan
amount not advanced will be applied by
the lender to reduce the outstanding
principal on the loan.

(j) Lender certification. The lender
must certify that all possibilities of
collection have been exhausted and that
all of the items specified in paragraph
(c) of this section have been identified
and reported to the Agency as a
condition for payment of claim.

Dated: March 18, 2003.
Thomas C. Dorr,
Under Secretary, Rural Development.
[FR Doc. 03—14480 Filed 6—9-03; 8:45 am]
BILLING CODE 3410-XV—P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39
[Docket No. 2002-NM-164—AD]
RIN 2120-AA64

Airworthiness Directives; McDonnell
Douglas Model DC-10-10, —10F, —15,
—-30, —30F (KC-10A and KDC-10), —40,
and —40F Airplanes; and Model MD-
10-10F and —30F Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain McDonnell Douglas Model DC—
10-10, —10F, —15, =30, —30F (KC-10A
and KDGC-10), —40, and —40F airplanes;
and certain Model MD-10-10F and
—30F airplanes. This proposal would
require inspections for cracking and
corrosion of the bolt assemblies and
bushings on the hinge fittings of the
inboard and outboard flaps of the left
and right wings, and follow-on and
corrective actions. This action is
necessary to prevent failure of the bolt
and bushing that attach the hinge fitting
to the flap, which could result in loss of
the flap and consequent reduced
controllability of the airplane. This
action is intended to address the
identified unsafe condition.

DATES: Comments must be received by
July 25, 2003.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 2002—NM—
164—AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—-4056.
Comments may be inspected at this
location between 9 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays. Comments may be submitted
via fax to (425) 227-1232. Comments
may also be sent via the Internet using
the following address: 9-anm-
nprmcomment@faa.gov. Comments sent
via fax or the Internet must contain
“Docket No. 2002-NM-164—-AD” in the
subject line and need not be submitted
in triplicate. Comments sent via the
Internet as attached electronic files must
be formatted in Microsoft Word 97 or
2000 or ASCII text.

The service information referenced in
the proposed rule may be obtained from
Boeing Commercial Aircraft Group,
Long Beach Division, 3855 Lakewood

Boulevard, Long Beach, California
90846, Attention: Data and Service
Management, Dept. C1-L5A (D800—
0024). This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at
the FAA, Los Angeles Aircraft
Certification Office, 3960 Paramount
Boulevard, Lakewood, California.

FOR FURTHER INFORMATION CONTACT: Ron
Atmur, Aerospace Engineer, Airframe
Branch, ANM-120L, FAA, Los Angeles
Aircraft Certification Office, 3960
Paramount Boulevard, Lakewood,
California 90712—4137; telephone (562)
627-5224; fax (562) 627-5210.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this action may be changed in light
of the comments received.

Submit comments using the following
format:

* Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
request to change the service bulletin
reference as two separate issues.

» For each issue, state what specific
change to the proposed AD is being
requested.

¢ Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this action
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 2002-NM—-164-AD.”
The postcard will be date stamped and
returned to the commenter.
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Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
2002-NM-164-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055-4056.

Discussion

The FAA has received reports
indicating failure of the bolts and
bushings that attach the hinge fittings to
the inboard and outboard flaps on
certain McDonnell Douglas Model DC—
10 airplanes. In two cases, the failure
was in the radius area of the bolt head;
in one case, the failure was in the
threaded portion of the bolt; in another
case, both the head and threaded end
had failed. Additional failures occurred
in the lubrication hole in the middle of
the shank. The cause of these failures
has been attributed to hydrogen
embrittlement. Subsequent to
installation of new hinge bolts with
improved corrosion protection, the
corrosion and failures continued to
occur.

In addition, multiple reports have
been received from operators of
corrosion on the bolt and bushing.
Investigation revealed that a lack of
lubrication caused the initiation of
corrosion, and the corrosion led to the
stress corrosion failure of the bolt and
bushing. The bolt and bushing provide
a fail-safe mechanism at the flap hinge
pivot point. Such conditions, if not
corrected, could result in failure of the
bolts and bushings that attach the hinge
fitting to the flap, which could result in
loss of the flap and consequent reduced
controllability of the airplane.

Explanation of Relevant Service
Information

We have reviewed and approved
Boeing Alert Service Bulletin DC10—
57A148, Revision 01, dated August 13,
2002, which describes procedures for
magnetic particle and visual inspections
for cracking and corrosion of the
outboard pivot bolt assemblies and
bushings on the hinge fittings of the
inboard flaps of the left and right wings.
The service bulletin also describes
procedures for follow-on actions and
repair of any discrepancy found, as
follows:

* Condition 1—No cracking or
corrosion found: Option 1—Reinstall
each existing bushing, replace each
existing pivot bolt assembly with a new
assembly made from corrosion-resistant
steel, and lubricate the assembly.
Option 2—Reinstall each existing
bushing and pivot bolt assembly,
lubricate the assembly, repeat the

lubrication at the intervals specified,
and do repetitive ultrasonic inspections
of each assembly for cracking at the
intervals specified.

 Condition 2—Corrosion on bolt
and/or bushing: Option 1—Replace each
affected bushing with a new equivalent
part, replace each affected pivot bolt
assembly with a new assembly made
from corrosion-resistant steel, and
lubricate the assembly. Option 2—
Repair the existing bushing and pivot
bolt assembly and reinstall them,
lubricate the assembly, repeat the
lubrication at the intervals specified,
and do repetitive ultrasonic inspections
of each assembly for cracking at the
intervals specified.

 Condition 3—Cracks in bolt and/or
bushing: Option 1—Replace each
affected bushing with a new equivalent
part, replace each affected pivot bolt
assembly with a new assembly made
from corrosion-resistant steel, and
lubricate the assembly. Option 2—
Replace each affected bushing and pivot
bolt assembly with new equivalent
parts, lubricate the assembly, repeat the
lubrication at the intervals specified,
and do repetitive ultrasonic inspections
of each assembly for cracking at the
intervals specified.

We also}ljdave reviewed and approved
Boeing Alert Service Bulletin DC10-
57A117, Revision 01, dated July 23,
2002, which describes procedures for
magnetic particle and visual inspections
for cracking and corrosion of the pivot
bolt assemblies on the hinge fitting of
the outboard flaps of the left and right
wings. The service bulletin also
describes procedures for follow-on
actions and repair of any discrepancy
found, as follows:

» Condition 1—No cracking or
corrosion found: Option 1—Replace
each existing pivot bolt assembly with
a new assembly made from multi-phase
material, and lubricate the assembly.
Option 2—Reinstall each pivot bolt
assembly, lubricate the assembly, repeat
the lubrication at the intervals specified,
and do repetitive ultrasonic inspections
of each assembly for cracking at the
intervals specified.

 Condition 2—Corrosion on bolt:
Option 1—Replace each affected pivot
bolt assembly with a new assembly
made from multi-phase material, and
lubricate the assembly. Option 2—
Repair the existing pivot bolt assembly
and reinstall, lubricate the assembly,
repeat the lubrication at the intervals
specified, and do repetitive ultrasonic
inspections of each assembly for
cracking at the intervals specified.

» Condition 3—Cracks in bolt: Option
1—Replace each affected pivot bolt
assembly with a new assembly made

from multi-phase material, and lubricate
the assembly. Option 2—Replace each
affected pivot bolt assembly with a new
equivalent part, lubricate the assembly,
repeat the lubrication at the intervals
specified, and do repetitive ultrasonic
inspections of each assembly for
cracking at the intervals specified.

Accomplishment of the actions
specified in the service bulletins is
intended to adequately address the
identified unsafe condition.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, the proposed AD would
require accomplishment of the actions
specified in the service bulletin
described previously.

Changes to 14 CFR part 39/Effect on the
Proposed AD

On July 10, 2002, the FAA issued a
new version of 14 CFR part 39 (67 FR
47997, July 22, 2002), which governs the
FAA’s airworthiness directives system.
The regulation now includes material
that relates to altered products, special
flight permits, and alternative methods
of compliance. Because we have now
included this material in part 39, we no
longer need to include it in each
individual AD.

Cost Impact

There are approximately 402
airplanes of the affected design in the
worldwide fleet. The FAA estimates that
297 airplanes of U.S. registry would be
affected by this proposed AD.

It would take approximately 1 work
hour per airplane to accomplish the
proposed initial inspections, at an
average labor rate of $60 per work hour.
Based on these figures, the cost impact
of the proposed inspections on U.S.
operators is estimated to be $17,820, or
$60 per airplane.

It would take approximately 2 work
hours per flap, to accomplish the
proposed replacement, at an average
labor rate of $60 per work hour.
Required parts would cost
approximately $2,982 for the outboard
flap, and $2,825 for the inboard flap.
Based on these figures, the cost impact
of the proposed replacement on U.S.
operators is estimated to be $1,795,959,
or $6,047 per airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this proposed AD were not adopted. The
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cost impact figures discussed in AD
rulemaking actions represent only the
time necessary to perform the specific
actions actually required by the AD.
These figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposal
would not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a ““significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Boeing: Docket 2002-NM-164-AD.
Applicability: Model DC-10-10, —10F, —15,
-30, —30F (KC-10A and KDC-10), —40, and
—40F airplanes; and Model MD-10-10F and
—30F airplanes; certificated in any category.
Compliance: Required as indicated, unless
accomplished previously.

To prevent failure of the bolts and
bushings that attach the hinge fitting to the
flap, which could result in loss of the flap
and consequent reduced controllability of the
airplane, accomplish the following:

Initial General Visual and Magnetic Particle
Inspections

(a) Within 6 months after the effective date
of this AD: Do initial general visual and
magnetic particle inspections for cracking
and corrosion of the pivot bolt assemblies
and bushings on the hinge fittings of the
inboard and outboard flaps of the left and
right wings, per Boeing Alert Service Bulletin
DC10-57A148, Revision 01, dated August 13,
2002; and Boeing Alert Service Bulletin
DC10-57A117, Revision 01, dated July 23,
2002; as applicable. Before further flight, do
the applicable follow-on and corrective
actions required by paragraphs (a)(1), (a)(2),
and (a)(3) of this AD.

Note 1: For the purposes of this AD, a
general visual inspection is defined as: “A
visual examination of an interior or exterior
area, installation, or assembly to detect
obvious damage, failure, or irregularity. This
level of inspection is made from within
touching distance unless otherwise specified.
A mirror may be necessary to enhance visual
access to all exposed surfaces in the
inspection area. This level of inspection is
made under normally available lighting
conditions such as daylight, hangar lighting,
flashlight, or droplight and may require
removal or opening of access panels or doors.
Stands, ladders, or platforms may be required
to gain proximity to the area being checked.”

Follow-on and Corrective Actions

(1) If no cracking or corrosion is found:
Before further flight, do the actions specified
in either (a)(1)(i) or (a)(1)(ii) of this AD per
Condition 1 of the Work Instructions of the
applicable service bulletin.

(i) Do the actions specified in Option 1 of
Condition 1 per the applicable service
bulletin. The actions include (for the inboard
flaps) reinstalling each existing bushing,
replacing each existing pivot bolt assembly
with a new assembly made from corrosion-
resistant steel, and lubricating the assembly;
(for the outboard flaps) replacing each
existing pivot bolt assembly with a new
assembly made from multi-phase material,
and lubricating the assembly.

(i) Do the actions specified in Option 2 of
Condition 1 per the applicable service
bulletin. The actions include (for the inboard
flaps) reinstalling the existing bushing and
pivot bolt assembly, lubricating the assembly,
repeating the lubrication at the intervals
specified, and doing repetitive ultrasonic
inspections of the assembly for cracking at
the intervals specified; (for the outboard
flaps) reinstalling the pivot bolt assembly,
lubricating the assembly, repeating the
lubrication at the intervals specified, and
doing repetitive ultrasonic inspections of the
assembly for cracking at the intervals
specified. Accomplishment of paragraph
(a)(1)(i) terminates the requirements of this
paragraph.

(2) If corrosion is found: Before further
flight, do the actions specified in either
(a)(2)(d) or (a)(2)(ii) of this AD per Condition

2 of the Work Instructions of the applicable
service bulletin.

(i) Do the actions specified in Option 1 of
Condition 2 per the applicable service
bulletin. The actions include (for the inboard
flaps) replacing the affected bushing with a
new equivalent part, replacing the affected
pivot bolt assembly with a new assembly
made from corrosion-resistant steel, and
lubricating each assembly; (for the outboard
flaps) replacing the affected pivot bolt
assembly with a new assembly made from
multi-phase material, and lubricating each
assembly.

(ii) Do the actions specified in Option 2 of
Condition 2 per the applicable service
bulletin. The actions include (for the inboard
flaps) repairing and re-installing the existing
bushing and affected pivot bolt assembly,
lubricating each assembly, repeating the
lubrication at the intervals specified, and
doing repetitive ultrasonic inspections of the
assembly for cracking at the intervals
specified; (for the outboard flaps) repairing
and installing the existing pivot bolt
assembly, lubricating each assembly,
repeating the lubrication at the intervals
specified, and doing repetitive ultrasonic
inspections of the assembly for cracking, at
the intervals specified. Do the inspections
until paragraph (a)(2)(i) of this AD has been
done.

(3) If cracking is found: Before further
flight, do the actions specified in either
paragraph (a)(3)(i) or (a)(3)(ii) of this AD per
Condition 3 of the Work Instructions of the
applicable service bulletin.

(i) Do the actions specified in Option 1 of
Condition 3 per the applicable service
bulletin. The actions include (for the inboard
flaps) replacing the affected bushing with a
new equivalent part, replacing the affected
pivot bolt assembly with a new assembly
made from corrosion-resistant steel, and
lubricating each assembly; (for the outboard
flaps) replacing the affected pivot bolt
assembly with a new assembly made from
multi-phase material, and lubricating each
assembly.

(ii) Do the actions specified in Option 2 of
Condition 3 per the applicable service
bulletin. The actions include (for the inboard
flaps) replacing the affected bushing and
pivot bolt assembly with new equivalent
parts, lubricating each assembly, repeating
the lubrication at the intervals specified, and
doing repetitive ultrasonic inspections of the
assembly for cracking at the intervals
specified; (for the outboard flaps) replacing
the affected pivot bolt assembly with a new
equivalent part, lubricating each assembly,
repeating the lubrication at the intervals
specified, and doing repetitive ultrasonic
inspections of the assembly for cracking at
the intervals specified. Do the inspections
until paragraph (a)(3)(i) of this AD has been
done.

Credit for Actions Done per Previous Issue
of Service Bulletins

(b) Accomplishment of the specified
actions before the effective date of this AD
per Boeing Alert Service Bulletin DC10—
57A148, dated June 14, 2002; or Boeing Alert
Service Bulletin DC10-57A117, dated
February 11, 1991; is considered acceptable
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for compliance with the applicable
requirements of paragraph (a) of this AD.

Alternative Methods of Compliance

(c) In accordance with 14 CFR 39.19, the
Manager, Los Angeles Aircraft Certification
Office, FAA, is authorized to approve
alternative methods of compliance for this
AD.

Issued in Renton, Washington, on June 4,
2003.
Ali Bahrami,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 03—14525 Filed 6—-9—-03; 8:45 am]
BILLING CODE 4910-13-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[KS 179-1179; FRL-7510-3]

Approval and Promulgation of
Implementation Plans; State of Kansas

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA proposes to approve a
revision to the State Implementation
Plan (SIP) submitted by the State of
Kansas. The purpose of this revision is
to delete the Wyandotte County Air
Pollution Control Regulations from the
Federally-Approved Regulations. These
regulations were originally incorporated
into the SIP to assure that local-specific
air quality issues were addressed with
Federally-enforceable provisions. Due to
the continued evolution of the Kansas
Air Quality Regulations, these local
regulations are no longer necessary to
assure continued maintenance of air
quality standards in Wyandotte County.

In the final rules section of the
Federal Register, EPA is approving the
state’s SIP revision as a direct final rule
without prior proposal because the
Agency views this as a noncontroversial
revision amendment and anticipates no
relevant adverse comments to this
action. A detailed rationale for the
approval is set forth in the direct final
rule. If no relevant adverse comments
are received in response to this action,
no further activity is contemplated in
relation to this action. If EPA receives
relevant adverse comments, the direct
final rule will be withdrawn and all
public comments received will be
addressed in a subsequent final rule
based on this proposed action. EPA will
not institute a second comment period
on this action. Any parties interested in
commenting on this action should do so
at this time. Please note that if EPA

receives adverse comment on part of
this rule and if that part can be severed
from the remainder of the rule, EPA may
adopt as final those parts of the rule that
are not the subject of an adverse
comment.

DATES: Comments on this proposed
action must be received in writing by
July 10, 2003.

ADDRESSES: Comments may be mailed to
Heather Hamilton, Environmental
Protection Agency, Air Planning and
Development Branch, 901 North 5th
Street, Kansas City, Kansas 66101, or E-
mail her at hamilton.heather@epa.gov.
FOR FURTHER INFORMATION CONTACT:
Heather Hamilton at (913) 551-7039.
SUPPLEMENTARY INFORMATION: See the
information provided in the direct final
rule which is located in the rules
section of the Federal Register.

Dated: May 30, 2003.
James B. Gulliford,
Regional Administrator, Region 7.
[FR Doc. 03—-14457 Filed 6-9—-03; 8:45 am|
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 1, 21,74 and 101

[WT Docket No. 03-66; RM-10586; WT
Docket No. 03—-67; MM Docket No. 97-217;
WT Docket No. 02-68; RM-9718; FCC 03—
56]

Facilitate the Provision of Fixed and
Mobile Broadband Access,
Educational and Other Advanced
Services in the 2150-2162 and 2500—
2690 MHz Bands

AGENCY: Federal Communications
Commission.

ACTION: Proposed rules.

SUMMARY: In this document the Federal
Communications Commission (FCC)
proposes rules that would require
Multipoint Distribution Service (MDS)
and Instructional Television Fixed
Service (ITFS) operators to limit the
strength of some or all of the radio
signals they transmit to levels that
would make it possible for operators in
adjacent service areas to provide two-
way, low-power cellular services. The
new rules would also expand ITFS
eligibility criteria to include commercial
as well as non-profit educational
entities and perhaps merge ITFS with
MDS, but they would maintain the
amount of educational content provided
on those channels at levels comparable
to those attained under existing
requirements. The purpose of the

proposals is to facilitate provision of
high-speed wireless Internet access
services and mobile radio services in a
band that has traditionally been used
primarily for high-powered, one-way
television.

DATES: Comments are due on or before
September 8, 2003 and reply comments
are due on or before October 23, 2003.
FOR FURTHER INFORMATION CONTACT:
Nancy Zaczek or Charles Oliver at (202)
418-0680, Public Safety and Private
Wireless Division, Wireless
Telecommunications Bureau or via the
Internet to nzaczek@fcc.gov or
coliver@fcc.gov.

SUPPLEMENTARY INFORMATION: This is a
summary of the FCC’s Notice of
Purposed Rulemaking, FCC 03-56,
adopted on March 13, 2003, and
released on April 2, 2003. The full text
of this document is available for
inspection and copying during normal
business hours in the FCC Reference
Center, 445 12th Street, SW.,
Washington, DC 20554. The complete
text may be purchased from the FCC’s
copy contractor, Qualex International,
445 12th Street, SW., Room CY-B402,
Washington, DC 20554. The full text
may also be downloaded at: http://
www.fcc.gov. Alternative formats are
available to persons with disabilities by
contacting Brian Millin at (202) 418—
7426 or TTY (202) 418-7365 or at
bmillin@fcc.gov.

1. By this Notice of Proposed
Rulemaking (NPRM), the FCC initiates a
comprehensive examination of the
FCC’s rules and policies governing the
licensing of the Instructional Television
Fixed Service (ITFS), the Multipoint
Distribution Service (MDS), and the
Multichannel Multipoint Distribution
Service (MMDS) (collectively, the
Services) in the 2500-2690 MHz band.
By this action, the FCC seeks to promote
competition, innovation and investment
in wireless broadband services, and to
promote educational services.
Additionally, the FCC also seeks to
foster the development of innovative
service offerings to consumers as well as
educational, medical and other
institutions, simplify the licensing
process and delete obsolete and
unnecessary regulatory burdens. The
FCC believes that it is appropriate and
prudent to take this action at this time
because the Services and the potential
uses for the spectrum allotted to them
have evolved significantly since the
inception of the Services. Those uses
present a significant opportunity to
provide alternatives for the provision of
broadband services to consumers in
urban, suburban and rural areas and to
improve opportunities for distance
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learning and telemedicine services. In
addition, this proceeding has been
prompted, in part, by the request of a
group of representatives of licensees in
the Services—namely, the Wireless
Communications Association
International (WCA), the National ITFS
Association (NIA) and the Catholic
Television Network (CTN) (collectively,
the Coalition)—that the FCC
substantially change the rules governing
the Services. The FCC’s proposals are
intended to foster the provision of
innovative and traditional service
offerings to consumers as well as
educational, medical and other
institutions, to simplify the licensing
process, and to remove obsolete rules
and unnecessary regulatory burdens.

2. The rule changes proposed in this
NPRM would facilitate the provision of
high-speed data and voice services
accessible to mobile as well as fixed
users on channels that today are used
primarily for one-way video operations
to fixed locations. These changes would
ultimately affect between 142 and 190
MHz of spectrum, depending upon
which of the alternative sets of rules
proposed in this NPRM are adopted.
The FCC emphasizes, however, that it
does not intend to evict any incumbent
licensees from the affected band if they
have been in compliance with the FCC’s
rules and continue to comply with the
FCC’s rules when the FCC modifies or
augments them nor does it intend to
undermine the educational mission of
ITFS licensees. Far from evicting
existing licensees, the FCC anticipates
that the streamlined regulations and
revised spectrum plan adopted in this
proceeding will facilitate the provision
of advanced wireless communications
services by incumbent licensees.

3. The following is a summary of the
FCC’s major proposals and
determinations. In the NPRM, the FCC:

» Seek comment on whether and how
to reconfigure the 2500-2690 MHz
band;

* Seek comment on the best means of
ensuring the efficient utilization of
unassigned ITFS spectrum, including
geographic area licensing and
unlicensed operation;

» Propose to convert site-by-site
licenses of MDS and ITFS incumbents
to geographic service areas;

» Seek comment on how best to
promote increased access to and
efficient utilization of ITFS spectrum;

* Propose technical rules to increase
licensee flexibility and protect
incumbent operations in the 2500-2690
MHz band;

» Propose technical and service rules
for mobile operations;

* Propose to simplify and streamline
the licensing process for the Services;

» Propose application filing and
processing procedures to facilitate
implementation of the Services into the
Universal Licensing System (ULS)
administered by the Wireless
Telecommunications Bureau; and

» Propose to consolidate all service-
specific rules for the Services under
parts 27 and 101 but seek comment on
alternatives.

I. Procedural Matters
A. Ex Parte Rules—Permit-But-Disclose

4. This is a permit-but-disclose notice
and comment rulemaking proceeding.
Ex parte presentations are permitted,
except during the Sunshine Agenda
period, provided they are disclosed
pursuant to the FCC’s rules.

B. Comment Period and Procedures

5. Pursuant to applicable procedures
set forth in §§1.415 and 1.419 of the
FCC’s rules, interested parties may file
comments on this NPRM on or before
September 8, 2003, and reply comments
on or before October 23, 2003.
Comments and reply comments should
be filed in WT Docket No. 03-66, and
may be filed using the FCC’s Electronic
Comment Filing System (ECFS) or by
filing paper copies. All relevant and
timely comments will be considered by
the FCC before final action is taken in
this proceeding.

6. Comments filed through the ECFS
can be sent as an electronic file via the
Internet to http://www.fcc.gov/e-file/
ecfs.html. In completing the transmittal
screen, commenters should include
their full name, Postal Service mailing
address, and the applicable docket
number. Parties may also submit an
electronic comment by e-mail via the
Internet. To obtain filing instructions for
e-mail comments, commenters should
send an e-mail to ecfs@fcc.gov, and
should include the following words in
the body of the message: “get form
<your e-mail address>.” A sample form
and directions will be sent in reply.

7. Parties who choose to file by paper
must file an original and four copies of
each filing. If parties want each FCC
Commissioner to receive a personal
copy of their comments, they must file
an original plus nine copies. All filings
must be sent to the FCC’s Secretary,
Marlene H. Dortch, Office of the
Secretary, Federal Communications
Commission, 445 12th Street, SW.,
Room TW-A325, Washington, DC
20554. Furthermore, parties are
requested to provide courtesy copies for
the following FCC staff: (1) Nancy
Zaczek, Charles Oliver and Stephen

Zak, Public Safety and Private Wireless
Division, Wireless Telecommunications
Bureau, Federal Communications
Commission, 445 12th Street, SW.,
Room. 3—C124, Washington, DC 20554;
and (2) Gary Michaels and Andrea
Kelly, Auctions and Industry Analysis
Division, Wireless Telecommunications
Bureau, Federal Communications
Commission, 445 12th Street, SW.,
Room 4-A760, Washington, DC 20554.
One copy of each filing (together with

a diskette copy, as indicated below)
should also be sent to the FCC’s copy
contractor, Qualex International, 445
12th Street, SW., Room CY-B402,
Washington, DC 20554, 202—-863—-2893.

8. Parties who choose to file by paper
should also submit their comments on
diskette. These diskettes should be
attached to the original paper filing
submitted to the Office of the Secretary.
Such a submission should be on a 3.5
inch diskette formatted in an IBM
compatible format using Microsoft™
Word 97 for Windows or compatible
software. The diskette should be
accompanied by a cover letter and
should be submitted in “read only”
mode. The diskette should be clearly
labeled with the commenter’s name,
proceeding, type of pleading (comment
or reply comment), date of submission,
and the name of the electronic file on
the diskette. The label should also
include the following phrase “Disk
Copy—Not an Original.”” Each diskette
should contain only one party’s
pleadings, preferably in a single
electronic file. In addition, commenters
should send diskette copies to the FCC’s
copy contractor, Qualex International,
445 12th Street, SW., Room CY-B402,
Washington, DC 20554, 202—-863—2893.

9. The public may view the
documents filed in this proceeding
during regular business hours in the
FCC Reference Information Center,
Federal Communications Commission,
445 12th Street, SW., Room CY-A257,
Washington, DC 20554, and on the
Commission’s Internet Home Page:
http://www.fcc.gov. Copies of comments
and reply comments are also available
through the FCC’s duplicating
contractor: Qualex International, 445
12th Street, SW., Room CY-B402,
Washington, DC 20554, 202—-863—2893.
Accessible formats (computer diskettes,
large print, audio recording and Braille)
are available to persons with disabilities
by contacting Brian Millin, of the
Consumer & Governmental Affairs
Bureau, at (202) 418-7426, TTY (202)
418-7365, or at bmillin@fcc.gov.

10. As required by the Regulatory
Flexibility Act of 1980 (RFA), the FCC
has prepared an Initial Regulatory
Flexibility Analysis (IRFA) of the
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possible significant economic impact on
small entities of the policies and rules
proposed in the NPRM. The analysis is
found in Appendix A. The FCC requests
written public comment on the analysis.
Comments must be filed in accordance
with the same deadlines as comments
filed in response to the NPRM, and must
have a separate and distinct heading
designating them as responses to the
IRFA. The FCC’s Consumer and
Governmental Affairs Bureau, Reference
Information Center, will send a copy of
this NPRM, including the IRFA, to the
Chief Counsel for Advocacy of the Small
Business Administration.

II. Initial Regulatory Flexibility
Analysis

11. As required by the Regulatory
Flexibility Act of 1980, as amended
(RFA), the FCC has prepared this
present Initial Regulatory Flexibility
Analysis (IRFA) of the possible
significant economic impact on a
substantial number of small entities by
the policies and rules proposed in this
Notice of Proposed Rule Making
(NPRM). Written public comments are
requested on this IRFA. Comments must
be identified as responses to the IRFA
and must be filed by the deadlines
specified in the NPRM for comments.
The FCC will send a copy of this NPRM,
including this IRFA, to the Chief
Counsel for Advocacy of the Small
Business Administration (SBA). In
addition, the NPRM and IRFA (or
summaries thereof) will be published in
the Federal Register.

Need for, and Objectives of, the
Proposed Rules

12. In this NPRM the FCC proposes a
number of changes and ask for
comments concerning the rules
governing the 2500-2690 MHz band, for
the Multipoint Distribution Service
(MDS), the Multichannel Multipoint
Distribution Service (MMDS), and the
Instructional Television Fixed Service
(ITFS). The FCC’s proposals include:

* Proposing technical rules to
increase licensee flexibility;

» Seeking comment on revising the
band plan;

» Proposing service rules for mobile
operation;

* Proposing to encourage
entrepreneurial efforts to develop new
technologies and services by opening
ITFS spectrum to a wide range of
applicants;

» Proposing to simplify and
streamline the licensing process;

* Proposing application filing and
processing to facilitate electronic filing
in ULS;

 Proposing to consolidate these
services under Part 101;

* Tentatively concluding that MDS
and ITFS licensees should receive a six-
month transition period after
application processing in ULS begins
before requiring mandatory electronic
filing in ULS;

* Suspending the acceptance and
processing of applications in this band,
with certain exceptions, until the
completion of this rulemaking
proceeding;

» Suspending the current August 16,
2003 construction deadline for BTA
authorization holders; and

* Proposing to assign ITFS licenses
through competitive bidding.

13. The FCC believes that its
proposals will encourage the
enhancement of existing services using
this band and the development of new
innovative services to the public such as
providing wireless broadband services,
including high-speed Internet access
and mobile services. The FCC also
believes that its proposals will allow
licensees to adapt quickly to changing
market conditions and the marketplace,
rather than the government, to
determine how this band will best be
used.

Legal Basis

14. The proposed action is authorized
under sections 1, 2, 4(i), 7, 10, 201, 214,
301, 302, 303, 307, 308, 309, 310, 319,
324, 332, 333 and 706 of the
Communications Act of 1934, as
amended, 47 U.S.C. 151, 152, 154(i),
157, 160, 201, 214, 301, 302, 303, 307,
308, 309, 310, 319, 324, 332, 333, and
706.

Description and Estimate of the Number
of Small Entities to Which the Proposed
Rules Will Apply

15. The RFA directs agencies to
provide a description of and, where
feasible, an estimate of the number of
small entities that may be affected by
the proposed rules. The RFA generally
defines the term ‘“‘small entity” as
having the same meaning as the terms,
“small business,” ‘““‘small organization,”
and “small governmental jurisdiction.”
In addition, the term “small business”
has the same meaning as the term
“small business concern” under the
Small Business Act. A small business
concern is one which: (1) Is
independently owned and operated; (2)
is not dominant in its field of operation;
and (3) satisfies any additional criteria
established by the SBA. A small
organization is generally “any not-for-
profit enterprise which is independently
owned and operated and is not
dominant in its field.” Nationwide, as of

1992, there were approximately 275,801
small organizations. The definition of
“small governmental jurisdiction” is
one with a population of fewer than
50,000. There are 85,006 governmental
jurisdictions in the nation. This number
includes such entities as states,
counties, cities, utility districts and
school districts. There are no figures
available on how many of these entities
have populations of fewer than 50,000.
However, this number includes 38,978
counties, cities and towns, and of those,
37,556, or 96 percent, have populations
of fewer than 50,000. The Census
Bureau estimates that this ratio is
approximately accurate for all
government entities. Thus, of the 85,006
governmental entities, the FCC
estimates that 96 percent, or about
81,600, are small entities that may be
affected by the FCC’s rules.

16. Nationwide, there are 4.44 million
small business firms, according to SBA
reporting data. In this section, the FCC
further describes and estimates the
number of small entity licensees and
regulatees that may be affected by rules
adopted pursuant to this NPRM. The
most reliable source of information
regarding the total numbers of certain
common carrier and related providers
nationwide, as well as the number of
commercial wireless entities, appears to
be the data that the FCC publishes in its
Trends in Telephone Service report. The
SBA has developed small business size
standards for wireline and wireless
small businesses within the three
commercial census categories of Wired
Telecommunications Carriers, Paging,
and Cellular and Other Wireless
Telecommunications. Under these
categories, a business is small if it has
1,500 or fewer employees. Below, using
the above size standards and others, the
FCC discusses the total estimated
numbers of small businesses that might
be affected by its actions.

17. Multipoint Distribution Service,
Multichannel Multipoint Distribution
Service, and ITFS. Multichannel
Multipoint Distribution Service (MMDS)
systems, often referred to as ‘“wireless
cable,” transmit video programming to
subscribers using the microwave
frequencies of the Multipoint
Distribution Service (MDS) and
Instructional Television Fixed Service
(ITFS). In connection with the 1996
MDS auction, the FCC established a
small business size standard as an entity
that had annual average gross revenues
of less than $40 million in the previous
three calendar years. The MDS auctions
resulted in 67 successful bidders
obtaining licensing opportunities for
493 Basic Trading Areas (BTAs). Of the
67 auction winners, 61 met the
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definition of a small business. MDS also
includes licensees of stations authorized
prior to the auction. In addition, the
SBA has developed a small business
size standard for Cable and Other
Program Distribution, which includes
all such companies generating $12.5
million or less in annual receipts.
According to Census Bureau data for
1997, there were a total of 1,311 firms
in this category, total, that had operated
for the entire year. Of this total, 1,180
firms had annual receipts of under $10
million and an additional 52 firms had
receipts of $10 million or more but less
than $25 million. Consequently, the
FCC estimates that the majority of
providers in this service category are
small businesses that may be affected by
the rules and policies adopted herein.
This SBA small business size standard
also appears applicable to ITFS. There
are presently 2,032 ITFS licensees. All
but 100 of these licenses are held by
educational institutions. Educational
institutions are included in this analysis
as small entities. Thus, the FCC
tentatively concludes that at least 1,932
licensees are small businesses.

18. In connection with the 1996 MDS
auction, the FCC defined ‘“small
business” as an entity that, together
with its affiliates, has average gross
annual revenues that are not more than
$40 million for the preceding three
calendar years. The FCC established this
small business definition in the context
of this particular service and with the
approval of SBA. The MDS auction
resulted in 67 successful bidders
obtaining licensing opportunities for
493 Basic Trading Areas (BTAs). Of the
67 auction winners, 61 met the
definition of a small business. At this
time, the FCC estimates that of the 61
small business MDS auction winners, 48
remain small business licensees. In
addition to the 48 small businesses that
hold BTA authorizations, there are
approximately 392 incumbent MDS
licensees that are considered small
entities. After adding the number of
small business auction licensees to the
number of incumbent licensees not
already counted, the FCC finds that
there are currently approximately 440
MBDS licensees that are defined as small
businesses under either the SBA or the
FCC’s rules. Some of those 440 small
business licensees may be affected by
the proposals in this NPRM.

19. MDS is also heavily encumbered
with licensees of stations authorized
prior to the auction. The SBA has
developed a definition of small entities
for pay television services that includes
all such companies generating $11
million or less in annual receipts. This
definition includes multipoint

distribution systems, and thus applies to
MDS licensees and wireless cable
operators that did not participate in the
MDS auction. Information available to
us indicates that there are 832 of these
licensees and operators that do not
generate revenue in excess of $11
million annually. Therefore, for
purposes of this IRFA, the FCC finds
that there are approximately 892 small
MDS providers as defined by the SBA
and the FCC’s auction rules, and some
of these providers may take advantage of
the FCC’s amended rules to provide
two-way MDS.

20. There are presently 2032 ITFS
licensees. All but 100 of these licenses
are held by educational institutions
(these 100 fall in the MDS category,
above). Educational institutions may be
included in the definition of a small
entity. ITFS is a non-profit non-
broadcast service that, depending on
SBA categorization, has, as small
entities, entities generating either $10.5
million or less, or $11.0 million or less,
in annual receipts. However, the FCC
does not collect, nor is the FCC aware
of other collections of, annual revenue
data for ITFS licensees. Thus, the FCC
finds that up to 1932 of these
educational institutions are small
entities that may take advantage of the
FCC’s amended rules to provide
additional flexibility to ITFS.

Description of Projected Reporting,
Recordkeeping, and Other Compliance
Requirements

21. As noted previously, applicants
for MDS or ITFS licenses would be
required to apply through the Universal
Licensing System using FCC Form 601,
and other appropriate forms. Licensees
will also be required to apply for an
individual station license by filing FCC
Form 601 for those individual stations
that (1) require submission of an
Environmental Assessment of the
facilities under § 1.1307 of the FCC’s
rules; (2) require international
coordination of the application; or (3)
require coordination with the Frequency
Assignment Subcommittee (FAS) of the
Interdepartment Radio Advisory
Committee (IRAC). While these
requirements are new with respect to
potential licensees in the ITFS and MDS
bands, the FCC has applied these
requirements to licensees in other
bands. Moreover, the FCC is also
proposing to eliminate many
burdensome filing requirements that
have previously been applied to MDS
and ITFS.

Steps Taken to Minimize Significant
Economic Impact on Small Entities, and
Significant Alternatives Considered

22. The RFA requires an agency to
describe any significant alternatives that
it has considered in reaching its
proposed approach, which may include
the following four alternatives: ““(1) the
establishment of differing compliance or
reporting requirements or timetables
that take into account the resources
available to small entities; (2) the
clarification, consolidation, or
simplification of compliance or
reporting requirements under the rule
for such small entities; (3) the use of
performance, rather than design
standards; and (4) an exemption from
coverage of the rule, or any part thereof,
for small entities.”

23. In this NPRM, the FCC seeks
comment on a number of proposals and
alternatives regarding the use of the
2500-2690 MHz band. This NPRM seeks
to adopt rules that will reduce
regulatory burdens, promote innovative
services and encourage flexible use of
this spectrum. It opens up economic
opportunities to a variety of spectrum
users, including small businesses. The
FCC considers various proposals and
alternatives partly because the FCC
seeks to minimize, to the extent
possible, the economic impact on small
businesses.

24. The FCC has reduced the burdens
wherever possible. To minimize any
further negative impact, however, the
FCC proposes certain exclusive
incentives for small entities that will
redound to their benefit. The FCC
proposes the use of bidding credits for
small entities that participate in
auctions of licenses that are conducted
pursuant to the rules proposed in this
NPRM. The FCC proposes to define a
“small business” as an entity with
average annual gross revenues for the
preceding three years not exceeding $40
million, a “very small business” as an
entity with average gross revenues for
the preceding three years not exceeding
$15 million, and an “entrepreneur” as
an entity with average annual gross
revenues for the preceding three years
not exceeding $3 million. The FCC
proposes that entities qualifying as
small businesses will receive a 15%
bidding credit, that entities qualifying as
very small businesses will receive a
25% bidding credit, and that entities
qualifying as entrepreneurs will receive
a 35% bidding credit. Qualifying small
businesses, very small businesses, and
entrepreneurs can reduce their winning
bids by the amount of their bidding
credits. The FCC believes that these
bidding credits will help small entities
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compete in the FCC’s auctions and
acquire licenses. The FCC seeks
comment on its proposed small business
definitions and bidding credits,
including information on factors that
may affect the capital requirements of
the type of services a licensee may seek
to provide.

25. The regulatory burdens contained
in the NPRM, such as filing applications
on appropriate forms, are necessary in
order to ensure that the public receives
the benefits of innovative new services,
or enhanced existing services, in a
prompt and efficient manner. The FCC
will continue to examine alternatives in
the future with the objectives of
eliminating unnecessary regulations and
minimizing any significant economic
impact on small entities. The FCC seeks
comment on significant alternatives
commenters believe the FCC should
adopt.

Federal Rules That May Duplicate,
Overlap, or Conflict With the Proposed
Rule

26. None.
III. Ordering Clauses

319, 324, 332, 333 and 706 of the
Communications Act of 1934, 47 U.S.C.
151, 152, 154(i), 157, 160, 201, 214, 301,
302, 303, 307, 308, 309, 310, 319, 324,
332, 333, and 706, that this Notice of
Proposed Rulemaking is hereby
adopted.

It is further ordered that the FCC’s
Consumer and Governmental Affairs
Bureau, Reference Information Center,
shall send a copy of this NPRM,
including the Initial Regulatory
Flexibility Analysis, to the Chief
Counsel for Advocacy of the Small
Business Administration.

List of Subjects

47 CFR Part 1

Administrative practice and
procedures, and Reporting and
recordkeeping requirements.

47 CFR Parts 74 and 101

Communications equipment, Radio,
Reporting and recordkeeping
requirements.

Federal Communications Commission.
Marlene H. Dortch,
Secretary.

Rule Changes

Commission proposes to amend 47 CFR
parts 1, 21, 74 and 101 as follows:

PART 1—PRACTICE AND
PROCEDURE

1. The authority citation for part 1
continues to read:

Authority: 47 U.S.C. 151, 154(i), 154(j),
155, 225, 303(r), 309 and 325(e).

2. Section 1.933 is amended by
adding paragraphs (c)(8) and (9) to read
as follows:

§1.933 Public notices.

* * * * *
(C) * % %
(8) Multipoint Distribution Service.

(9) Instructional Television Fixed
Service.

* * * * *

3. Section 1.1102 is amended by
revising entry 20 to the table to read as
follows:

§1.1102 Schedule of charges for
applications and other filings in the
wireless telecommunications services.

27. Accordingly, it is ordered, * * * * *
pursuant to sections 1, 2, 4(i), 7, 10, 201, For the reasons discussed in the
214, 301, 302, 303, 307, 308, 309, 310, preamble, the Federal Communications
Action FCC Form No. arﬁgﬁnt 5;%”253& Address
* * * * * * *
20. Multipoint Distribution Service (including
Multi-channel MDS)
a. Conditional License .........ccccvevveriveenneens 304 & 159 or 331 $220.00 CIM ......... Federal Communications Commission, Wire-
& 159. less Bureau Applications, P.O. Box 358155,
Pittsburgh, PA 15251-5155.

b. Major Modification of Conditional Li- 304 & 159 or 331 220.00 CIM ......... Federal Communications Commission, Wire-

censes or License Authorization. &159. less Bureau Applications, P.O. Box 358994,
Pittsburgh, PA 15251-5155.
c. Certification of Completion of Construc- 304-A & 159 ........ 645.00 CPM* ....... Federal Communications Commission, Wire-
tion. less Bureau Applications, P.O. Box 358155,
Pittsburgh, PA 15251-5155.
d. License Renewal .........cccocoeviiiieeniineennns 405 & 159 ............ 220.00 CIM ......... Federal Communications Commission, Wire-
less Bureau Applications, P.O. Box 358155,
Pittsburgh, PA 15251-5155.
e. Assignment or Transfer:
(i) First Station on Application ............. 702 & 159 or 704 80.00 CCM ........ Federal Communications Commission, Wire-
& 159. less Bureau Applications, P.O. Box 358155,
Pittsburgh, PA 15251-5155.
(i) Each Additional Station .................. 702 & 159 or 704 50.00 CAM ........
& 159.
f. Extension of Construction Authorization ... 701 & 159 ............ 185.00 CHM ........ Federal Communications Commission, Wire-
less Bureau Applications, P.O. Box 358155,
Pittsburgh, PA 15251-5155.

g. Special Temporary Authority or Request Corres & 159 ....... 100.00 CEM ........ Federal Communications Commission, Wire-
for Waiver of Prior Construction Author- less Bureau Applications, P.O. Box 358155,
ization. Pittsburgh, PA 15251-5155.

h. Signal Booster.

(i) Application .......ccoccoeeiiiieiiiiieeeee 304 & 159, 331 & 75.00 CSB ......... Federal Communications Commission, Wire-
159. less Bureau Applications, P.O. Box 358155,

Pittsburgh, PA 15251-5155.
(ii) Certification of Completion of Con- 304A & 159 .......... 80.00 CCB ......... Federal Communications Commission, Wire-

struction (Electronic Filing Only).

less Bureau Applications, P.O. Box 358155,
Pittsburgh, PA 15251-5155.
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PART 21 [REMOVED]
4. Part 21 is removed.

PART 74—EXPERIMENTAL RADIO,
AUXILIARY, SPECIAL
BROADCASTING AND OTHER
PROGRAM DISTRIBUTIONAL
SERVICES

5. The authority citation for part 74
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 307, 336(f),
336(h) and 554.

6. Section 74.1 is amended by revising
paragraph (b) to read as follows:

§74.1 Scope.

* * * * *

(b) Rules in part 74 which apply
exclusively to a particular service are
contained in that service subpart, as
follows: Experimental Broadcast
Stations, subpart A; Remote Pickup

Broadcast Stations, subpart D; Aural
Broadcast STL and Intercity Relay
Stations, subpart E; TV Auxiliary
Broadcast Stations, subpart F; Low
Power TV, TV Translator and TV
Booster Stations, subpart G; Low Power
Auxiliary Stations, subpart H; FM
Broadcast Translator Stations and FM
Broadcast Booster Stations, subpart L.

Subpart | [Removed and Reserved]

7. Subpart I of part 74 is removed and
reserved.

PART 101—FIXED MICROWAVE
SERVICES

8. The authority citation for part 101
continues to read as follows:

Authority: 47 U.S.C. 154 and 303, unless
otherwise noted.

9. Section 101.3 is amended by
adding the following definitions in
alphabetical order to read as follows:

§101.3 Definitions.

* * * * *

Instructional Television Fixed Service.
A fixed or mobile service intended
primarily for video, data, or voice
transmissions of instructional, cultural,
and other types of educational material
to one or more receiving locations.

* * * * *

Multipoint Distribution Service. A
domestic public radio service rendered
on microwave frequencies from one or
more stations transmitting to multiple
receiving facilities.

* * * * *

10. Section 101.101 is amended by
revising the following entries to the
table to read as follows:

§101.101 Frequency availability.

Radio service

Other
Frequency band Common carrier Private radio Broadcast auxiliary  (Parts 15, 21, 22, Notes
(MHZ) (Part 101) (Part 101) (Part 74) 24, 25, 74, 78 &
100)
* * * * * * *
2450-2500 LTTS ..., OFS .., TV BAS ....ccocvvveeee ISM i, FIM/TF
2500-2650 ITFS MDS . ... ITFSMDS ............
2650-2690 ITES MDS ............ OFS MDSI/ITFS ....
* * * * * * *
* * * * *

ITFS: Instructional Television Fixed
Service—(part 101, subpart P)

MDS: Multipoint Distribution
Service—(part 101, subpart Q)

* * * * *

11. Add subpart Q to part 101 to read
as follows:

Subpart Q—Instructional Television Fixed
Service

Sec.
101.1501
101.1502

Purpose and permissible service.

BTA license authorization.

101.1503 Service areas.

101.1504 Conversion of incumbent ITFS
stations to geographic area licensing.

101.1505 Performance requirements.

101.1506 Partitioning and disaggregation.

101.1508 Unattended operation.
101.1509 License term.

§101.1501 Purpose and permissible
service.

(a)(1) Instructional television fixed
stations are intended primarily through
video, data, or voice transmissions to
further the educational mission of
accredited public and private schools,
colleges and universities providing a
formal educational and cultural
development to enrolled students.
Authorized instructional television
fixed station channels must be used to
further the educational mission of
accredited schools offering formal
educational courses to enrolled
students.

(2) In furtherance of the educational
mission of accredited schools,

instructional television fixed station
channels may be used for:

(i) In-service training and instruction
in special skills and safety programs,
extension of professional training,
informing persons and groups engaged
in professional and technical activities
of current developments in their
particular fields, and other similar
endeavors;

(ii) Transmission of material directly
related to the administrative activities of
the licensee, such as the holding of
conferences with personnel, distribution
of reports and assignments, exchange of
data and statistics, and other similar
uses; and

(iii) Response channels transmitting
information associated with formal
educational courses offered to enrolled
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students, including uses described in
paragraphs (a)(2)(i) and (ii) of this
section, from ITFS response stations to
response station hubs.

(b) Stations may be licensed in this
service as originating or relay stations to
interconnect instructional television
fixed stations in adjacent areas, to
deliver instructional and cultural
material to, and obtain such material
from, commercial and noncommercial
educational television broadcast stations
for use on the instructional television
fixed system, and to deliver
instructional and cultural material to,
and obtain such material from, nearby
terminals or connection points of closed
circuit educational television systems
employing wired distribution systems or
radio facilities authorized under other
parts of this chapter, or to deliver
instructional and cultural material to
any CATV system serving a receiving
site or sites which would be eligible for
direct reception of ITFS signals under
the provisions of paragraph (a) of this
section.

(c) When an ITFS licensee makes
capacity available on a common carrier
basis, it will be subject to common
carrier regulation.

(1) A licensee operating as a common
carrier is required to comply with all
policies and rules applicable to that
service. Responsibility for making the
initial determination of whether a
particular activity is common carriage
rests with the ITFS licensee.

(2) An ITFS licensee also may
alternate, without further authorization
required, between rendering service on
a common carrier and non-common
carrier basis, provided that the licensee
notifies the Commission of any service
status changes at least 30 days in
advance of such changes. The
notification shall state whether there is
any affiliation or relationship to any
intended or likely subscriber or program
originator.

§101.1502 BTA license authorization.

(a) Winning bidders must file an
application (FCC Form 601) for an
initial authorization in each market and
frequency block.

(b) Blanket licenses are granted for
each market and frequency block.
Blanket licenses cover all mobile and
response stations. Blanket licenses also
cover all fixed stations anywhere within
the authorized service area, except as
follows:

(1) A fixed station (other than a
response station) would be required to
be individually licensed if:

(i) International agreements require
coordination;

(ii) Submission of an Environmental
Assessment is required under § 1.1307
of this chapter; and

(iii) The station would affect the radio
quiet zones under § 1.924 of this
chapter.

(2) Any antenna structure that
requires notification to the Federal
Aviation Administration (FAA) must be
registered with the Commission prior to
construction under § 17.4 of this
chapter.

§101.1503 Service areas.

Most ITFS service areas are Basic
Trading Areas (BTAs). BTAs are based
on the Rand McNally 1992 Commercial
Atlas & Marketing Guide, 123rd Edition,
at pages 38—39. The following are
additional ITFS service areas in places
where Rand McNally has not defined
BTAs: American Samoa; Guam;
Northern Mariana Islands; Mayaguez/
Aguadilla-Ponce, Puerto Rico; San Juan,
Puerto Rico; and the United States
Virgin Islands. The Mayaguez/
Aguadilla-Ponce, PR, service area
consists of the following municipios:
Adjuntas, Aguada, Aguadilla, Anasco,
Arroyo, Cabo Rojo, Coamo, Guanica,
Guayama, Guayanilla, Hormigueros,
Isabela, Jayuya, Juana Diaz, Lajas, Las
Marias, Maricao, Maunabo, Mayaguez,
Moca, Patillas, Penuelas, Ponce,
Quebradillas, Rincén, Sabana Grande,
Salinas, San German, Santa Isabel,
Villalba and Yauco. The San Juan
service area consists of all other
municipios in Puerto Rico.

§101.1504 Conversion of incumbent ITFS
stations to geographic area licensing.

(a) Any ITFS station licensed by the
Commission prior to date to be decided
as well as assignments and transfers
approved by the Commission and
consummated as of [date to be decided]
shall be considered incumbent and
grandfathered (may continue to operate
under their licensed parameters).

(b) As of [date to be decided], all
incumbent ITFS licenses shall be
converted to a blanket license. Pursuant
to that geographic area license, such
incumbent licensees may modify their
systems provided the signal level
[specific level to be decided] does not
increase outside their pre-existing
protected service area. The blanket
license covers all fixed stations
anywhere within the authorized service
area, except as follows:

(1) A fixed station (other than a
response station) would be required to
be individually licensed if:

(i) International agreements require
coordination;

(ii) Submission of an Environmental
Assessment is required under § 1.1307
of this chapter; and

(iii) The station would affect the radio
quiet zones under § 1.924 of this
chapter.

(2) Any antenna structure that
requires notification to the Federal
Aviation Administration (FAA) must be
registered with the Commission prior to
construction under § 17.4 of this
chapter.

Incumbent operators and geographic
area licensees may negotiate alternative
criteria.

(c) The frequencies associated with
incumbent authorizations that have
been cancelled automatically or
otherwise been recovered by the
Commission will automatically revert to
the applicable BTA licensee.

§101.1505 Performance requirements.

(a) Incumbent site-based licensees are
subject to the construction requirements
set forth in §101.63.

(b) AL ITFS BTA licensees must
demonstrate substantial service at the
time of license renewal. A licensee’s
substantial service showing should
include, but not be limited to, the
following information for each channel
for which it holds a license, in each
BTA or portion of a BTA covered by
their license, in order to qualify for
renewal of that license. The information
provided will be judged by the
Commission to determine whether the
licensee is providing service which rises
to the level of “‘substantial.”

(1) A description of the ITFS
licensee’s current service in terms of
geographic coverage;

(2) Copies of all orders or other
adjudications that the licensee has
violated the Communications Act or the
Commission’s rules or policies;

(3) A description of the ITFS band
licensee’s current service in terms of
population served, as well as any
additional service provided during the
license term;

(4) A description of the ITFS
licensee’s investments in its system(s)
(type of facilities constructed and their
operational status is required); and

(b) Any ITFS licensees adjudged not
to be providing substantial service will
not have their licenses renewed.

§101.1506 Partitioning and
disaggregation.

(a) Eligibility (1) Parties seeking
approval for partitioning and
disaggregation shall request from the
Commission an authorization for partial
assignment of license. Geographic area
licensees may participate in aggregation,
disaggregation, and partitioning within
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the bands licensed on a geographic area
basis.

(2) Eligible ITFS licensees may apply
to the Commission to partition their
licensed geographic service areas to
eligible entities and are free to
determine the portion of their service
areas to be partitioned. Eligible ITFS
licensees may aggregate or disaggregate
their licensed spectrum at any time
following the grant of a license.

(b) Technical standards (1) There is
no limitation on the amount of spectrum
that an ITFS licensee may aggregate.

(2) Spectrum may be disaggregated in
any amount. A licensee need not retain
a minimum amount of spectrum.

(3) In the case of partitioning,
applicants and licensees must file FCC
Form 603 pursuant to § 1.948 of this
chapter and list the partitioned service
area on a schedule to the application.
The geographic coordinates must be
specified in degrees, minutes, and
seconds to the nearest second of latitude
and longitude, and must be based upon
the 1983 North American Datum
(NAD83).

(4) Combined partitioning and
disaggregation. The Commission will
consider requests from geographic area
licensees for partial assignment of
licenses that propose combinations of
partitioning and disaggregation.

(c) Construction requirements.—(1)
Disaggregation. Partial assignors and
assignees for license disaggregation have
two options to meet construction
requirements. Under the first option, the
disaggregator and Disaggregate would
certify that they each will share
responsibility for meeting the applicable
construction requirements set forth in
§101.1506 for the geographic service
area. If parties choose this option and
either party fails to demonstrate
substantial service, both licenses would
be subject to forfeiture at renewal. The
second option allows the parties to
agree that either the disaggregator or
disaggregate would be responsible for
meeting the requirements in § 101.1505
for the geographic service area. If parties
choose this option, and the party
responsible for meeting the construction
requirement fails to do so, only the
license of the non-performing party
would be subject to forfeiture at
renewal.

(2) Partitioning. Partial assignors and
assignees for license partitioning have
two options to meet construction
requirements. Under the first option, the
partitionor and partitionee would each
certify that they will independently
provide substantial service for their
respective partitioned areas. If either
licensee fails to meet its requirement in
§101.1505, only the non-performing

licensee’s renewal application would be
subject to dismissal. Under the second
option, the partitionor certifies that it
has met or will meet the requirement in
§101.1505 for the entire market. If the
partitionor fails to meet the requirement
in § 101.1505, however, only its license
would be subject to forfeiture at
renewal.

(3) All applications requesting partial
assignments of license for partitioning
or disaggregation must certify in the
appropriate portion of the application
which construction option is selected.

(4) Responsible parties must submit
supporting documents as required by
§101.1505.

(d) License term. The license term for
a partitioned license area and for
disaggregated spectrum shall be the
remainder of the original licensee’s
license term.

(e) Remote Control Operation.
Licensed ITFS stations may be operated
by remote control without further
authority.

§101.1508 Unattended operation.

Unattended operation of licensed
ITFS stations is permitted without
further authority. An unattended relay
station may be employed to receive and
retransmit signals of another station
provided that the transmitter is
equipped with circuits which permit it
to radiate only when the signal intended
to be retransmitted is present at the
receiver input terminals.

§101.1509 License term.

(a) Incumbent ITFS licenses shall be
issued for a period of 10 years beginning
with the date of grant.

(b) A BTA authorization shall be
issued for a period of ten years from the
date the Commission declared bidding
closed in the ITFS auction.

12. Add subpart R to part 101 to read
as follows:

Subpart R—Multipoint Distribution
Service

Sec.
101.1601
101.1602

Purpose and permissible service.

BTA license authorization.

101.1603 Service areas.

101.1604 Conversion of incumbent MDS
stations to geographic area licensing.

101.1605 Performance requirements.

101.1606 Partitioning and disaggregation.

101.1607 Remote control operations.

101.1608 Unattended operation.

101.1609 License term.

§101.1601 Purpose and permissible
service.

Multipoint Distribution Service
stations may provide any fixed or
mobile services for which its frequency
bands are allocated, subject to the

technical and other rules contained in
this part and subpart.

§101.1602 BTA license authorization.

(a) Winning bidders must file an
application (FCC Form 601) for an
initial authorization in each market and
frequency block.

(b) Blanket licenses are granted for
each market and frequency block.
Blanket licenses cover all mobile and
response stations. Blanket licenses also
cover all fixed stations anywhere within
the authorized service area, except as
follows:

(1) A fixed station (other than a
response station) would be required to
be individually licensed if:

(i) International agreements require
coordination;

(ii) Submission of an Environmental
Assessment is required under § 1.1307
of this chapter; and

(iii) The station would affect the radio
quiet zones under § 1.924 of this
chapter.

(2) Any antenna structure that
requires notification to the Federal
Aviation Administration (FAA) must be
registered with the Commission prior to
construction under § 17.4 of this
chapter.

§101.1603 Service areas.

Most MDS service areas are Basic
Trading Areas (BTAs). BTAs are based
on the Rand McNally 1992 Commercial
Atlas & Marketing Guide, 123rd Edition,
at pages 38-39. The following are
additional MDS service areas in places
where Rand McNally has not defined
BTAs: American Samoa; Guam;
Northern Mariana Islands; Mayaguez/
Aguadilla-Ponce, Puerto Rico; San Juan,
Puerto Rico; and the United States
Virgin Islands. The Mayaguez/
Aguadilla-Ponce, PR, service area
consists of the following municipios:
Adjuntas, Aguada, Aguadilla, Anasco,
Arroyo, Cabo Rojo, Coamo, Guanica,
Guayama, Guayanilla, Hormigueros,
Isabela, Jayuya, Juana Diaz, Lajas, Las
Marias, Maricao, Maunabo, Mayaguez,
Moca, Patillas, Penuelas, Ponce,
Quebradillas, Rincén, Sabana Grande,
Salinas, San German, Santa Isabel,
Villalba and Yauco. The San Juan
service area consists of all other
municipios in Puerto Rico.

§101.1604 Conversion of incumbent MDS
stations to geographic area licensing.

(a) Any MDS station licensed by the
Commission prior to [date to be
decided] as well as assignments and
transfers approved by the Commission
and consummated as of [date to be
decided] shall be considered incumbent
and grandfathered (may continue to
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operate under their licensed
parameters).

(b) As of [date to be decided], all
incumbent MDS licenses shall be
converted to a blanket license. Pursuant
to that geographic area license, such
incumbent licensees may modify their
systems provided the signal level
[specific level to be decided] does not
increase outside their pre-existing
protected service area. The blanket
license covers all fixed stations
anywhere within the authorized service
area, except as follows:

(1) A fixed station (other than a
response station) would be required to
be individually licensed if:

(i) International agreements require
coordination;

(ii) Submission of an Environmental
Assessment is required under § 1.1307
of this chapter; and

(iii) The station would affect the radio
quiet zones under § 1.924 of this
chapter.

(2) Any antenna structure that
requires notification to the Federal
Aviation Administration (FAA) must be
registered with the Commission prior to
construction under § 17.4 of this
chapter.

(c) The frequencies associated with
incumbent authorizations that have
been cancelled automatically or
otherwise been recovered by the
Commission will automatically revert to
the applicable BTA licensee.

§101.1605 Performance requirements.

(a) Incumbent site-based licensees are
subject to the construction requirements
set forth in § 101.63.

(b) All MDS BTA licensees must
demonstrate substantial service at the
time of license renewal. A licensee’s
substantial service showing should
include, but not be limited to, the
following information for each channel
for which it holds a license, in each
BTA or portion of a BTA covered by
their license, in order to qualify for
renewal of that license. The information
provided will be judged by the
Comumission to determine whether the
licensee is providing service which rises
to the level of “substantial.”

(1) A description of the MDS
licensee’s current service in terms of
geographic coverage;

(2) Copies of all orders or other
adjudications that the licensee has
violated the Communications Act or the
Commission’s rules or policies;

(3) A description of the MDS
licensee’s current service in terms of
population served, as well as any
additional service provided during the
license term;

(4) A description of the MDS
licensee’s investments in its system(s)

(type of facilities constructed and their
operational status is required);

(5) Any MDS licensees adjudged not
to be providing substantial service will
not have their licenses renewed.

§101.1606 Partitioning and
disaggregation.

(a) Eligibility. (1) Parties seeking
approval for partitioning and
disaggregation shall request from the
Commission an authorization for partial
assignment of license. Geographic area
licensees may participate in aggregation,
disaggregation, and partitioning within
the bands licensed on a geographic area
basis.

(2) Eligible MDS licensees may apply
to the Commission to partition their
licensed geographic service areas to
eligible entities and are free to
determine the portion of their service
areas to be partitioned. Eligible MDS
licensees may aggregate or disaggregate
their licensed spectrum at any time
following the grant of a license.

(b) Technical standards. (1) There is
no limitation on the amount of spectrum
that an MDS licensee may aggregate.

(2) Spectrum may be disaggregated in
any amount. A licensee need not retain
a minimum amount of spectrum.

(3) In the case of partitioning,
applicants and licensees must file FCC
Form 603 pursuant to § 1.948 of this
chapter and list the partitioned service
area on a schedule to the application.
The geographic coordinates must be
specified in degrees, minutes, and
seconds to the nearest second of latitude
and longitude, and must be based upon
the 1983 North American Datum
(NADB83).

(4) Combined partitioning and
disaggregation. The Commission will
consider requests from geographic area
licensees for partial assignment of
licenses that propose combinations of
partitioning and disaggregation.

(c) Construction requirements. (1)
Disaggregation. Partial assignors and
assignees for license disaggregation have
two options to meet construction
requirements. Under the first option, the
disaggregator and disaggregate would
certify that they each will share
responsibility for meeting the applicable
construction requirements set forth in
§101.1605 for the geographic service
area. If parties choose this option and
either party fails to demonstrate
substantial service, both licenses would
be subject to forfeiture at renewal. The
second option allows the parties to
agree that either the disaggregator or
disaggregate would be responsible for
meeting the requirements in § 101.1605
for the geographic service area. If parties
choose this option, and the party

responsible for meeting the construction
requirement fails to do so, only the
license of the non-performing party
would be subject to forfeiture at
renewal.

(2) Partitioning. Partial assignors and
assignees for license partitioning have
two options to meet construction
requirements. Under the first option, the
partitionor and partitionee would each
certify that they will independently
provide substantial service for their
respective partitioned areas. If either
licensee fails to meet its requirement in
§101.1605, only the non-performing
licensee’s renewal application would be
subject to dismissal. Under the second
option, the partitionor certifies that it
has met or will meet the requirement in
§101.1605 for the entire market. If the
partitionor fails to meet the requirement
in §101.1605, however, only its license
would be subject to forfeiture at
renewal.

(3) All applications requesting partial
assignments of license for partitioning
or disaggregation must certify in the
appropriate portion of the application
which construction option is selected.

(4) Responsible parties must submit
supporting documents as required by
§101.1505.

(d) License term. The license term for
a partitioned license area and for
disaggregated spectrum shall be the
remainder of the original licensee’s
license term.

§101.1607 Remote control operation.

MDS stations may be operated by
remote control without further
authority.

§101.1608 Unattended operation.

Unattended operation of licensed
MDS stations is permitted without
further authority. An unattended relay
station may be employed to receive and
retransmit signals of another station
provided that the transmitter is
equipped with circuits which permit it
to radiate only when the signal intended
to be retransmitted is present at the
receiver input terminals.

§101.1609 License term.

(a) Incumbent MDS licenses shall be
issued for a period of 10 years beginning
with the date of grant.

(b) A BTA authorization shall be
issued for a period of ten years from the
date the Commission declared bidding
closed in the MDS auction.

[FR Doc. 03—-14222 Filed 6—-9-03; 8:45 am]
BILLING CODE 6712-01-P
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DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
RIN 1018-AH59

Endangered and Threatened Wildlife
and Plants; Reclassification of
Lesquerella filiformis (Missouri
Bladderpod) from Endangered to
Threatened

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), propose to
reclassify Lesquerella filiformis
(Missouri bladderpod) from endangered
to threatened under the Endangered
Species Act of 1973, as amended (Act).
We are proposing this reclassification
because the endangered designation no
longer correctly reflects the current
status of this plant based on the plant’s
significant progress toward recovery,
and in response to a petition from the
Missouri Department of Conservation
(MDC) to reclassify this species. Since
the time of listing, the number of known
populations of the plant has
substantially increased and the threats
to some of the larger populations have
decreased because of land acquisition,
landowner contact programs, and
beneficial management initiatives. This
proposal, if made final, would extend
the Federal protection and recovery
provisions for threatened plants
provided by the Act to the Missouri
bladderpod.

DATES: Comments from all interested
parties must be received by August 11,
2003 so they can be considered in our
final decision. Public hearing requests
must be received by July 25, 2003.
ADDRESSES: Comments and materials
concerning this proposal should be sent
to: Field Supervisor, U.S. Fish and
Wildlife Service, 608 E. Cherry Street,
Room 200, Columbia, MO 65201-7712.
Comments may also be submitted by
electronic mail to bladderpod@fws.gov
or by facsimile to 573/876—1914. The
subject line should be “Bladderpod
Comments.” Comments and materials
received will be available for public
inspection, by appointment, during
normal business hours at the above
address following the close of the
comment period.

FOR FURTHER INFORMATION CONTACT: Paul
McKenzie, Ph.D., Columbia Field Office
(see ADDRESSES section) (telephone:
573/876-1911, ext. 107; facsimile: 573/
876—1914). Individuals who are hearing

impaired or speech impaired may call
the Federal Relay Service at 800/877—
8337 for TTY assistance.

SUPPLEMENTARY INFORMATION:

Background

Lesquerella filiformis (Missouri
bladderpod) is an annual plant with
erect, hairy stems approximately 20
centimeters (cm) (8 inches (in)) in
height that branch from the plant’s base.
Basal leaves are hairy on both surfaces,
1.0-2.25 cm (0.4-0.9 in) long, 0.3-1.0
cm (0.1-0.4 in) wide, broadly rounded,
and tapering to a narrow petiole. Stem
leaves are densely hairy with stellate
hairs on both surfaces, 1.0-3.2 cm (0.4—
1.3 in) long and 1.6—16 millimeters
(mm) (0.06—0.6 in) wide, and have a
silvery appearance. Bright yellow
flowers with 4 petals occur at the top of
the stems in late April or early May
(Morgan 1980). Missouri bladderpod is
restricted to shallow soils of limestone
glades in southwestern Missouri
(Hickey 1988; Thomas 1996) and
northwestern Arkansas and,
occasionally, dolomite glades in north-
central Arkansas (John Logan, Missouri
Department of Natural Resources
(MDNR), pers. comm. 2000).

Lesquerella filiformis Rollins, a
member of the mustard family
(Brassicaceae), was first collected in
1887 in southwestern Missouri. Payson
(1921), however, misapplied the name
Lesquerella angustifolia (Nutt.) S. Wats.
to these early collections. Rollins (1956)
formally described Lesquerella filiformis
as a distinct species, and its taxonomic
validity was further supported in a
subsequent monograph on the genus
Lesquerella in North America by Rollins
and Shaw (1973).

Historically, Missouri bladderpod was
believed to be a State endemic plant
known solely from a few sites in two
counties in southwestern Missouri
(Morgan 1980; U.S. Fish and Wildlife
Service 1988). In 1980, a total of 550
individual plants were estimated at 4
sites, and at the time of listing as
endangered in 1987, an estimated 5,000
plants were determined to occur at 9
sites (Morgan 1980; 52 FR 679, January
8, 1987). At the time of the completion
of the Missouri Bladderpod Recovery
Plan in 1988, the species was known
from 11 sites in Christian, Dade, and
Greene Counties, MO (U.S. Fish and
Wildlife Service 1988). During that same
year, the Service funded a four-county
survey for the species in Missouri, and
an additional 45 sites were located
(Hickey 1988). A followup survey in
1989 yielded an additional 13 sites
(Thurman and Hickey 1989). Further
botanical explorations led to the
discovery of 16 additional sites,

including locations in an additional
county in Missouri (Lawrence County)
and one site each in Izard and
Washington Counties, AR (Theo Witsell,
Arkansas Natural Heritage Commission,
in litt. 2002). In the spring of 1997, MDC
botanist Bill Summers (while working
on the Flora of Missouri project)
discovered the species at a limestone/
dolomite quarry in Izard County,
northcentral Arkansas (Theo Witsell in
Iitt. 2002). Subsequent investigations
following this find led to documentation
of an additional site in Washington
County, northwestern Arkansas,
discovered in 1992 (Theo Witsell in litt.
2002). In the spring of 1998, surveys
were expanded in Arkansas, and,
although no new sites were discovered
in the State, a more extensive
population of Missouri bladderpod was
found at the Izard County site than had
been originally discovered in 1997 (John
Logan, Arkansas Natural Heritage
Commission, pers. comm. 1998). The
population at the Washington County
site had not been observed since 1992
until it was rediscovered on May 1,
2002, when approximately 500
flowering and fruiting plants were
discovered on a small glade opening at
the original 1992 site (Theo Witsell, in
Iitt. 2002). Currently, Missouri
bladderpod is known to occur at a total
of 61 sites in 4 counties in Missouri and
2 sites in 2 counties in Arkansas.

Population levels of Missouri
bladderpod fluctuate widely as is
typical of winter annuals, depending on
edaphic (soil components) and climatic
conditions, and factors such as seed
crop from the preceding season, seed
survival in the seed bank, recruitment
from the seed bank, and the survival of
growing plants (Thomas 1998). Annual
monitoring data have been collected for
a minimum of 11 consecutive years at
two Missouri sites, and irregular
monitoring has occurred at numerous
other sites. Thomas (1998) and Boetsch
(in Iitt. 2002) reported changes in
population status of Lesquerella
filiformis between 1988 and 2001 on
National Park Service (NPS) property at
Bloody Hill Glade, Wilson’s Creek
National Battlefield, and observed that
the population ranged between 0 and
303,446 plants, with an average annual
population of 63,170 plants (Table 1).
The MDC monitored 21 permanent plots
within one population at the Rocky
Barrens Conservation Area between
1992 and 2001 and noted that the
number of individual plants varied
between 2 and 3,584 (Tim Smith, MDC,
in litt. 2002, Table 1). Monitoring of a
population at Cave Springs Outcrop
Glade in Dade County in 1980, 1984,
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1988, 1990, and 1993 yielded 500, 545,
50, 0, and 0 plants, respectively (MDC
2002a). To date, the maximum
population estimate at the Izard County,
AR, site has been “‘tens of thousands of
plants,” in 1997, while in 1999 only a
few plants were found at the same site
(Theo Witsell, in litt. 2002). Irregular
monitoring (a minimum of 4 years of
data between 1993 and 1999) at seven
Nature Conservancy registry sites
yielded similar fluctuations in
population numbers as described
elsewhere, with estimates ranging from
0 to 47 plants at the smallest population
and 3 to 3,448 plants at the largest
(Susanne Greenlee, TNC, in litt. 1999,
MDC 2002a).

TABLE 1.—ANNUAL POPULATION ESTI-
MATES OF MISSOURI BLADDERPOD
ON BLOODY HiLL GLADE (WILSON'S
CREEK NATIONAL BATTLEFIELD) AND
IN 21 PLOTS AT ROCKY BARRENS
CONSERVATION  AREA, GREENE
COUNTY, MO, 1988-2001

[From Thomas 1998; Tim Smith, in litt. 2002;
John Boetsch, in litt. 2002]

Estimated population size
(number of plants)
Rocky
Year
. Barrens

Bloé)l%eH'" Conserva-

tion Area

(21 plots)
58,351 —
31,911 —
10,154 —
303,446 —
24,611 110
0 1,211
0 200
18,514 2,295
88,166 224
33,873 3,584
30,475 1,283
66,650 320
72,623 143
145,604 2
Average ..... 63,170 1937

1Average within 21 permanent plots—total
population size at this site is much larger.

An examination of the status of most
extant sites following the procedures
established by Hickey (1988) was
conducted in the spring of 2000. Hickey
visited 52 extant sites between April
and May and noted that: (1) Populations
of the species were found in the same
terrace or rock shelf as they were in
1988-1990, and (2) some sites exhibited
lower numbers than in 1988-1990,
apparently attributable to the drought
conditions, increase in cedar density or
encroachment of other woody
vegetation, or competition from exotic

species of brome grasses (Bromus spp.).
Increases in population density at some
locations apparently resulted from tree
removal and maintained grazing (Hickey
2000). Continued long-term monitoring
of some larger sites in Missouri and the
site in Izard County, AR, is also
planned.

In years when germination,
overwinter survival, seedling
establishment, and plant growth are
ideal, Lesquerella filiformis populations
can be so large as to make rangewide
population estimates extremely
difficult. Despite the difficulty,
estimates made by Hickey (1988) at 55
sites in Missouri yielded approximately
400,000 plants. Had rangewide
estimates been taken in 1991 when
303,446 plants were estimated at Bloody
Hill Glade, Wilson’s Creek National
Battlefield (Table 1, Thomas 1998), the
population that year likely would have
exceeded 500,000 plants. However,
given the extreme annual fluctuations in
population size, only long-term
monitoring efforts patterned similarly to
the protocol developed for the Wilson’s
Creek National Battlefield (Kelrick
2001a, 2001b) can accurately reflect the
true population status and trend of this
species and effectively evaluate the
efficacy of management regimes on
bladderpod habitat (Thomas 1998).

The current 63 extant sites have the
following Natural Community rankings
by The Nature Conservancy (TNC): (1)
11 (10 in Missouri and 1 in Arkansas)
are graded A (i.e., are relatively stable
and undisturbed natural communities
with a high diversity of conservative
species); (2) 18 (all in Missouri) are
graded B (i.e., late successional or
lightly disturbed communities, or
recently lightly disturbed or moderately
disturbed in the past but now recovered,
and the biological diversity has not been
greatly reduced); (3) 1 in Arkansas is
graded AB (i.e., intermediate between A
and B); (4) 17 in Missouri are graded C
(i.e., midsuccessional, moderately to
heavily disturbed communities, or
moderate recent disturbance or heavy
past disturbance with decreased recent
disturbance); and (5) 16 in Missouri are
graded D (i.e., early successional or
severely disturbed communities where
the structure and composition of the
community has been severely altered
with few characteristic native species
present) (MDC 2002a, Theo Witsell, in
litt. 2002).

Threats identified by the Service at
the time of listing (52 FR 679, January
8, 1987) were: (1) Vulnerability of small
populations to overcollecting and
human disturbance, (2) lack of research
on proper management techniques
necessary to maintain and promote

populations of the species, (3) potential
impacts of annual maintenance
activities to populations located on
highway rights-of-way, (4) seed
destruction by insects and fungal
infections, and (5) inadequate protection
or management on public and private
property necessary for the species’
continued existence. Subsequently, the
Service (1988) documented the presence
of exotic plant species, such as Bromus
tectorum (a cheat grass), in bladderpod
habitat as a significant threat, and this
was further supported by observations
by Hickey (1988, 2000) and Thomas
(1996, 1998). Additionally, Hickey
(1988, 2000) and Thomas (1996)
identified development, especially land-
use changes resulting from urban
expansion, as a major threat to the
species, and Hickey (1988) noted an
increase in grazing pressure at some of
the sites discovered during a four-
county survey.

Although no specific reclassification
(endangered to threatened) criteria were
provided in the Recovery Plan, the
following recovery (delisting) criteria
were given: 30 self-sustaining
populations, 15 of which are in secure
ownership, must be at least one-half
acre in size each and show self-
sustaining populations for at least 7
years (U.S. Fish and Wildlife Service
1988). We indicated that these recovery
goals could be accomplished through
the following actions: (1) An inventory
of suitable habitat for new populations,
(2) the protection and management of
existing populations, (3) the continued
monitoring of populations and initiation
of research on the species, (4) the
development and initiation of
management programs on protected
sites, (5) the establishment of new
populations on public land, and (6) the
development of public awareness and
support to further the conservation of
the species.

Although some information gaps
concerning the life history requirements
of Lesquerella filiformis remain,
research conducted since the species
was listed in 1987 has significantly
improved our understanding of the
ecological needs of this species. Dr.
Michael Kelrick (Truman State
University, MO) has conducted and
supervised graduate student work on
demographics, seed bank ecology,
matrix population dynamics used in the
development of a population model and
protocol for long-term monitoring,
analyses of the effectiveness of various
management prescriptions utilized to
restore and enhance bladderpod habitat,
reproductive success, fecundity, and
factors influencing germination,
seedling establishment and vegetative
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growth, metapopulation dynamics, and
genetic diversity within and between
populations (e.g., Harms 1992; Graham
1994). Lisa Potter Thomas of the NPS at
Wilson’s Creek National Battlefield has
also conducted extensive research on
the species involving life history
ecology (e.g., factors influencing
survivorship, plant vigor, and
reproduction); the potential impacts of
human foot trampling on the species;
techniques useful in controlling exotic
plants in bladderpod habitat; an
examination of microhabitat parameters;
and demographic studies that centered
on germination, density of flowering
stems, survivorship, and fecundity
(Thomas and Jackson 1990; Thomas and
Willson 1992; Thomas 1996, 1998).

Other recommended research and
recovery activities include: (1)
Investigating the pollination ecology of
the species; (2) revising the Recovery
Plan objective established in 1988 to
reflect the current knowledge of the
species; (3) securing funding to provide
necessary information essential to
complete recovery and to facilitate the
removal of the species from the list of
federally protected species; (4)
evaluating the efficacy of different
management techniques; and (5)
assuring that threats such as urban
development and competition from
exotic plants, both of which result from
rapid population growth and
urbanization, do not increase (The
Nature Conservancy 2002; Hickey 1988;
U.S. Fish and Wildlife Service 1988;
Thomas and Jackson 1990; Thomas
1996).

Previous Federal Actions

Section 12 of the Act directed the
Secretary of the Smithsonian Institution
to prepare a report, within 1 year after
passage of the Act, on those plants
considered to be endangered,
threatened, or extinct. This report,
designated as House Document No. 94—
51, was presented to Congress on
January 9, 1975. On July 1, 1975, the
Director of the Service published a
notice in the Federal Register (40 FR
27823) of his acceptance of the report of
the Smithsonian Institution as a petition
within the context of section 4(c)(2) of
the Act (petition acceptance is now
governed by section 4(b)(3) of the Act,
as amended), and of his intention
thereby to review the status of the plant
taxa named within. Lesquerella
filiformis was named in the
Smithsonian report as endangered and
was included in the Service’s 1975
notice of review. A subsequent notice of
review published in the December 15,
1980, Federal Register (45 FR 82480)

included L. filiformis as a Category 1
species, indicating that we believed
there was sufficient biological
information to support a proposal to list
the species as endangered or threatened.

The Endangered Species Act
Amendments of 1982 required that all
petitions, including the report of the
Smithsonian Institution, still pending as
of October 13, 1982, be treated as
received on that date. Section 4(b)(3) of
the Act, as amended, requires that,
within 12 months of the receipt of such
a petition, a finding be made as to
whether the requested action is
warranted, not warranted, or warranted
but precluded by other higher priority
activities involving additions to or
removals from the Federal Lists of
Endangered and Threatened Wildlife
and Plants. Therefore, on October 13,
1983; October 12, 1984; and again on
October 11, 1985, the Service made the
finding that listing of Lesquerella
filiformis was warranted but precluded
by other pending listing activities. The
proposed rule to list L. filiformis as
endangered was published on April 7,
1986 (51 FR 11874), and the final rule
was published on January 8, 1987 (52
FR 679). The Recovery Plan was
approved on April 7, 1988 (U.S. Fish
and Wildlife Service 1988).

In letters dated January 26 and
February 17, 1998, the Service received
a petition from the MDC to reclassify
Lesquerella filiformis from endangered
to threatened. On March 18, 1998, we
responded and indicated that, based on
our Listing Priority Guidance issued on
October 23, 1997, we could not address
the petition until we completed other
higher priority listing actions. The Act
requires us to make certain findings on
petitions to add species to the List of
Endangered and Threatened Plants,
remove species from the List, or change
their designation on the List. This
proposed rule constitutes both our 90-
day finding that the petitioned action
may be warranted and our 12-month
finding that the action is warranted.

Summary of Factors Affecting the
Species

Section 4 of the Act and regulations
(50 CFR part 424) promulgated to
implement the listing provisions of the
Act set forth the procedures for
determining whether to add, reclassify,
or remove a species from the List of
Endangered and Threatened Plants
using five factors described in section
4(a)(1). These factors and their
application to Lesquerella filiformis
Rollins (Missouri bladderpod) are as
follows:

A. The Present or Threatened
Destruction, Modification, or
Curtailment of Its Habitat or Range

At the time of listing, Lesquerella
filiformis was known to occur at only
nine locations in Dade, Greene, and
Christian Counties, MO. As described in
the BACKGROUND section, surveys and
research since that time have
documented 63 extant sites. Currently,
this species is known to occur at a total
of 61 sites in 4 counties in Missouri and
2 sites in 2 counties in Arkansas. Of
these, 30 have a TNC Nature
Community Rank of A, B, or AB.

Taking into consideration annual
fluctuations in population, the
estimated total number of plants known
in Missouri has increased from
approximately 550 plants in 1980
(Morgan 1980) to a potential maximum
of 400,000-500,000 plants when
climatic and edaphic conditions are
ideal for germination, overwinter
survival, seedling establishment,
growth, and seed production.
Additionally, a maximum of ““tens of
thousands” of plants have been reported
at the Izard County, AR, site (Theo
Witsell, in litt. 2002). Given that the 2
sites in Arkansas are separated by
approximately 150 miles and are about
85-100 miles from the nearest location
in southwestern Missouri, the
possibility exists that additional
populations of Lesquerella filiformis are
yet to be discovered in southern
Missouri and northern Arkansas,
especially because the Izard County,
AR, site is partially dolomitic, a
geological feature previously not
targeted for surveys in Missouri.

In addition, the threat of habitat loss
has been reduced by the acquisition and
management of occupied sites by public
land management agencies and TNC
(Table 2). The MDC and TNC
successfully protected one of the largest
known sites, Rocky Barrens in Greene
County, MO, by purchasing a total of
281 acres of occupied habitat between
1988 and 1993. Another five sites in
Missouri are under public ownership or
a long-term conservation agreement,
including approximately 29 acres at the
Wilson’s Creek National Battlefield in
Christian and Greene Counties; 3 acres
at the Nathan Boone State Historic Site
in Greene County; and approximately 40
acres at the Bois D’Arc Conservation
Area in Greene County, an MDC
property. Additionally, TNC has
secured a 100-year lease to manage 47
acres of bladderpod habitat at South
Greenfield Glade in Dade County, MO
(Beth Churchwell, TNC, pers. comm.
2000).



34572

Federal Register/Vol. 68, No. 111/Tuesday, June 10, 2003 /Proposed Rules

TABLE 2.—BENEFICIAL ACTIVITIES TO ENHANCE MISSOURI BLADDERPOD SITES UNDER PUBLIC OWNERSHIP OR A LONG-

TERM EASEMENT AGREEMENT

Site M%n:r?clgg Acreage Management activities Othe'a‘égci?ieeg’at'on
Wilson’s Creek National National Park 4 sites, Control of woody vegetation, exotic | Ongoing monitoring and demographics;
Battlefield. Service. 9 grasses, and sericea lespedeza life history and micro-habitat studies;
acres. using a variety of methods, including public outreach and education.
prescribed burning, mechanical re-
moval, and reducing foot traffic im-
pacts.
Rocky Barrens Conserva- Missouri Depart- | 191 acres | Control of woody vegetation and exotic | Ongoing monitoring; public outreach
tion Area. ment of Con- grasses using prescribed burning and education; support of various re-
servation. and mechanical removal. search projects.
Rocky Barrens ..........cccceeen. The Nature Con- | 90 acres ... | Control of woody vegetation and exotic | Ongoing monitoring; public outreach
servancy. grasses using prescribed burning and education; support of various re-
and mechanical removal. search projects.
Bois D'Arc Conservation Missouri Depart- | 40 acres ... | Control of woody vegetation and exotic | Ongoing monitoring; public outreach
Area. ment of Con- grasses using prescribed burning and education.
servation. and mechanical removal.
Nathan Boone State Historic | Missouri Depart- | 3 acres ..... Control of woody vegetation and exotic | Ongoing monitoring; planned develop-
Site. ment of Nat- grasses using prescribed burning; ment of interpretative program.
ural Re- fencing to eliminate cattle from occu-
sources. pied habitat.
South Greenfield ................. The Nature Con- | 47 acres ... | Control of woody vegetation and exotic | Ongoing monitoring and floristic inven-
servancy. grasses using prescribed burning tories of associated species.
and mechanical removal.

The MDNR, MDC, TNC, and Wilson’s
Creek National Battlefield have
undertaken various management
activities to further the conservation of
the species (Table 2). Management
techniques that have been effective in
enhancing bladderpod habitat include
prescribed burning, chainsawing, and
bulldozing to control the encroachment
of woody vegetation such as red cedar
(Juniperus virginiana) and exotic plants
such as annual brome grasses (Bromus
spp-) and sericea lespedeza (Lespedeza
cuneata), rerouting hiking trails to
reduce potential impact from foot
traffic, and installing fencing to exclude
cattle from occupied habitat (Table 2).

In particular, prescribed burning is a
highly beneficial technique to improve
bladderpod habitat. In 1988, an
estimated 1,500 plants were counted at
Rocky Barrens Conservation Area
(Hickey 1988), and 2,000 plants were
determined to occur on the same site in
1992 (MDC 2002a). In August 1993,
MDC conducted a controlled burn on
the area (Figg and Priddy 1994), and
over 50,000 plants were estimated in
May 1994 (MDC 2002a). The species
responded similarly at the same site in
the spring of 1997 and 1998, following
controlled burns in August 1996 (Figg
and Davit 1997) and 1997. MDC botanist
Tim Smith estimated that the
population at the site in May 1998
contained ‘“tens of thousands” of plants
(MDC 2002a).

Additional protection and
management of bladderpod habitat has
occurred through TNC’s Registry

Program. Between 1986 and 1996, nine
sites in Christian, Dade, and Greene
Counties were added to the
organization’s Registry Program. Under
this program, private landowners have
an agreement with TNC to protect
Missouri bladderpod sites to the best of
their ability and to notify TNC regarding
any new threats to the species or its
habitat or if the landowner plans to sell
the property. Additionally, TNC
personnel assist private landowners by
providing management suggestions,
including the development of site-
specific plans, and by notifying them of
various landowner incentive programs
that promote Best Management
Practices. Best Management Practices
developed by MDC (2000) include
surveys for bladderpod and bladderpod
habitat, controlling the encroachment of
eastern red cedars and exotic species
onto glade habitat through mechanical
cutting and prescribed fire, avoiding the
use of nonspecific herbicides between
October and July in occupied
bladderpod habitat, and avoiding heavy
grazing or grazing during flowering and
fruiting periods (March-July) (Susanne
Greenlee, TNC, pers. comm. 1998).

In 1998, the Service provided funding
to TNC to enhance 90 acres of degraded
bladderpod habitat on Rocky Barrens
Conservation Area in Greene County.
Missouri bladderpod habitat was
improved by prescribed fire and cutting
of invasive eastern red cedar trees.
Although a thorough estimate of
Missouri bladderpod plants has not yet
been possible on the managed area since

these restoration efforts were conducted
in 1998, flowering plants were observed
at the location in 1999 (Doug Ladd,
TNC, pers. comm. 2000).

Potential impacts to populations of
Lesquerella filiformis on rights-of-way
maintained by the Missouri Department
of Transportation (MODQOT) was another
threat identified at the time of listing (52
FR 679, January 8, 1987) and also when
the Recovery Plan was completed for
the species (U.S. Fish and Wildlife
Service 1988). Education programs
within the MODOT have significantly
reduced the potential impact of mowing
or chemical treatment of highway rights-
of-way. Maintenance supervisors who
work within the range of Missouri
bladderpod in Missouri have been
alerted to the location of extant
populations and have been trained in
the identification and habitat needs of
the species. Consequently, most
maintenance activities that may impact
the species are avoided. In situations
where potential impacts are
unavoidable, MODOT, as a designated
representative for the Federal Highway
Administration, initiates consultation
with the Service and further discusses
such activities with the MDC to
minimize these impacts (Gene Gardner,
MODOT, pers. comm. 2000).

The expansion of the exotic brome
grasses Bromus tectorum L. and B.
sterilis L. has been identified by some as
a potential threat to the Missouri
bladderpod (The Nature Conservancy
2002; Hickey 1988; U.S. Fish and
Wildlife Service 1988; Thomas and
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Jackson 1990; Thomas 1996; Hickey
2000). Thomas and Jackson (1990),
however, indicated that exotic species
of Bromus spp. can be controlled with
a combination of management
techniques. While such management is
undoubtedly labor-intensive, and
continued monitoring of this threat is
warranted, there is no solid evidence to
date that these exotic grasses have
eliminated populations of Lesquerella
filiformis, especially in areas that are
regularly managed by techniques such
as prescribed fire. Nonetheless, further
research on the potential adverse
impacts of brome grasses to Missouri
bladderpod is clearly warranted.

The gFade and other rocky habitats
where Lesquerella filiformis is found
were probably maintained historically
by fires. The cessation or significant
reduction in the number of fires
occurring on glades in the last few
centuries has enabled woody vegetation,
such as red cedar, to encroach onto
bladderpod habitat. The encroachment
of such woody vegetation onto glades
occupied by Lesquerella filiformis has
been frequently listed as a threat to this
species’ continued existence (Hickey
1988; Thomas and Jackson 1990;
Thomas 1996; The Nature Conservancy
2002). Recent research by MDC and
TNC at the Rocky Barrens Conservation
Area and Preserve in Greene County,
MO, has provided strong evidence that
this species responds well on glades
that have been cleared of woody
vegetation by the combination of cedar
tree removal and the use of controlled
fires (Figg and Davit 1997). Prescribed
burns have been conducted on six sites
under public ownership with positive
results (Table 2). This management tool
may be used at additional bladderpod
sites.

Grazing and haying are potential
threats to Missouri bladderpod
populations under private ownership
(U.S. Fish and Wildlife Service 1988).
Overgrazing may impact small
populations of the plant, but minor
grazing actually enhances these
populations (MDC 1997). Presently,
there are no known incidents where
haying has been a threat to existing
Missouri bladderpod populations.

The poor, rocky, thin soils over
bedrock make bladderpod habitat
nonconducive to increases in
agricultural development within the
species’ range in Missouri. Hickey
(2000) reported that one population was
destroyed by construction of a putting
green on a golf course and another was
destroyed as a result of residential
construction. Thus, as discussed by
Hickey (1988, 2000) and Thomas (1996),
the species’ habitat is threatened most

by urban/suburban expansion and
development.

The Service, TNC, and all public land
management agencies with extant sites
on lands under their jurisdiction have
been actively involved in various
aspects of public outreach and
education associated with Missouri
bladderpod. These include developing
landowner contact programs, producing
educational brochures, and holding
identification and ecology workshops
on the species. In 1995, MDC published
a new brochure for the Rocky Barrens
Conservation Area that highlighted
Missouri bladderpod. In the same year,
MDC conducted an identification
workshop for employees of the National
Resources Conservation Service (NRCS)
and the Williams Pipeline Company in
Springfield, MO. This workshop was
extremely productive as it led to the
discovery of a previously unknown site
of Missouri bladderpods along a
powerline right-of-way in Greene
County. In February 1997, MDC
published an Endangered Species Guide
Sheet for Missouri bladderpod and
distributed it to private individuals and
public agency employees through MDC,
TNC, NRCS, and the University of
Missouri Extension Service. The
brochure provided information on
identification, life history requirements,
habitat, distribution, causes of historic
decline, current threats to the species,
and management guidelines that would
contribute to bladderpod recovery.

Public outreach materials developed
for Missouri bladderpod include a Best
Management Practice Guide Sheet
distributed by MDC (2000) that outlines
suggested management practices for
projects that could potentially impact
the species identified by MDC during
environmental reviews. A public
information endangered species card
was published by the Conservation
Commission of the State of Missouri
(1999). The species was also highlighted
in two separate issues of MDC'’s
Missouri Conservationist (June 1995 and
February 1999) involving endangered
species.

In 1992, MDC and the Service
cooperated in a landowner contact
program involving 25 private
landowners with extant populations of
Lesquerella filiformis in an
approximately 5-square-mile area in
Greene County, MO. The purpose of the
program was to educate the landowners
on the habitat needs of Missouri
bladderpod and to suggest compatible
land management techniques that
would benefit the species. Over 80
percent of the people contacted
responded favorably to the protection
and management of the bladderpod and

its habitat (Amy Salveter, U.S. Fish and
Wildlife Service, pers. comm. 2000).
Although great progress has been
made toward the recovery of Lesquerella
filiformis, the species is still threatened
by urban/suburban expansion and
development and encroachment of
invasive woody plants and exotic
pasture grasses. The recent discoveries
in northeastern Arkansas indicate that
additional surveys in southern Missouri
and northern Arkansas are warranted.
Additionally, population estimates at all
extant sites in Missouri in one year have
not been undertaken since observations
made by Hickey (1988). Extended
demographic analyses conducted by
Thomas (1996), Kelrick (2001a, 2001b),
and Smith (in litt. 2002) strongly suggest
that a well-established long-term
monitoring program is necessary to
accurately detect population trends.

B. Overutilization for Commercial,
Recreational, Scientific, or Educational
Purposes

At the time of listing, overcollecting
by botanists and flower garden
enthusiasts was considered a threat to
the species’ continued existence.
Although Steyermark (1963) indicated
that Missouri bladderpod is a desirable
addition to rock gardens, and the
Service postulated that the species may
be vulnerable to overcollection at the
time of listing (52 FR 679, January 8,
1987), there is no evidence to date that
such activities have taken place.
Additionally, given the large number of
currently known extant sites (61 in
Missouri and 2 in Arkansas), adverse
impacts from overcollecting by
wildflower enthusiasts or botanical
collectors is extremely unlikely, even
during years when the number of
flowering individuals is low.
Overutilization is no longer believed to
pose a distinct threat to this species.

C. Disease or Predation

Morgan (1983) studied one population
of Lesquerella filiformis at Wilson’s
Creek National Battlefield in Greene
County, MO, and determined that insect
predation and fungal infection damaged
seed set. Although there may be a
concern for such impacts during low
population levels, it is likely that
Missouri bladderpod has adapted to
such natural influences and the species
is probably well buffered against these
natural occurrences at more robust
population levels. To date, there is no
evidence that these agents are exotic to
the species’ habitat, or that naturally
occurring incidents of disease or
predation have contributed to a recent
decline in any of the known extant
populations.
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D. The Inadequacy of Existing
Regulatory Mechanisms

The MDC recently adopted the
conservation status ranking system
developed by NatureServe, TNC, and
the Natural Heritage Network for global
(G ranks) and State (S ranks) rankings
for all State- and federally-listed species
in Missouri (Missouri Natural Heritage
Program 2001). Lesquerella filiformis is
officially listed in Missouri as rare and
uncommon, with a ranking of S3 (rare
and uncommon in the State; 21 to 100
occurrences), and G2 (imperiled
globally because of extreme rarity or
because of some factor(s) making it
especially vulnerable to extinction;
typically 5 or fewer occurrences or very
few remaining individuals or acres).
This species is also listed in the Wildlife
Code of Missouri (MDC 2002b). Species
listed in the Wildlife Code of Missouri
under 3CSR10-4.111 are protected by
State Endangered Species Law 252.240.
Missouri regulations prohibit the
exportation, transportation, or sale of
plants on the State or Federal lists. A
small percentage of Missouri’s
populations of Missouri bladderpod
occur on lands either administered by
MDC, MDNR, NPS, or TNC. These
agencies prohibit the removal of this
plant from their properties without a
collector’s permit.

Currently, Lesquerella filiformis is
State-listed in Arkansas as S1 (critically
imperiled in the State because of
extreme rarity or because of some
factor(s) making it especially vulnerable
to extirpation from the State; typically 5
or fewer occurrences or very few
remaining individuals; Theo Witsell, in
litt. 2002) but receives no additional
protection other than those specified
under the Act (John Logan, pers. comm.
1998).

E. Other Natural or Manmade Factors
Affecting its Continued Existence

Various human disturbances were
considered as threats to the species at
the time Lesquerella filiformis was listed
in 1987 (52 FR 679, January 8, 1987).
Thomas and Willson (1992) examined
the potential impact of trampling on a
population at Wilson’s Creek National
Battlefield and noted that the species’
survival decreased by 42 percent when
subjected to the highest level of
trampling intensity. Although the
number of populations of L. filiformis
on public areas that receive high levels
of trampling are few in number,
precautions will need to be taken in the
future to protect Missouri bladderpod
habitat at such locations. Other studies
and observations, however, suggest that
this species actually benefits from low

to moderate levels of human-induced
disturbance that reduce woody
encroachment and stimulate seed bank
germination through soil disturbance
(MDC 1997; Jerry Conley, MDC, in litt.
1998). Excessive disturbance from
trampling, overgrazing by livestock, and
significant alterations of glade habitat
through the use of ground-moving
equipment could become increased
threats to the species in the future and
should be closely monitored.

Summary of Status

Under the Act, an endangered species
is defined as one that is in danger of
extinction throughout all or a significant
portion of its range. A threatened
species is defined as one that is likely
to become an endangered species within
the foreseeable future throughout all or
a significant portion of its range. Given
that (1) Lesquerella filiformis now
occurs at 61 sites in Missouri and 2 sites
in Arkansas (an increase of 54 sites
since listing); (2) 6 sites in Missouri are
under public ownership or under a
long-term conservation agreement and
are managed to benefit the species; (3)

9 additional sites in Missouri receive
some degree of protection as part of
TNC'’s Registry Program; (4) the species
responds well to the proper
management of its habitat, especially
cedar tree removal and controlled
burning; (5) minor levels of disturbance
may actually benefit rather than hinder
the species; and (6) significant
knowledge has been gained regarding
the life history requirements and
population dynamics of the species, we
no longer believe that this species meets
the definition of an endangered species.

Although there has been a
considerable increase in the number of
known populations, an expansion of the
known range of the species, and a
sizeable increase in the number of
known individual plants, the Missouri
bladderpod has not recovered to the
point that it can be removed (delisted)
from the Federal List of Endangered and
Threatened Plants. These numerical
increases are encouraging, and they
provide evidence suggesting the species
has exceeded the first delisting
criterion, which requires 30 self-
sustaining populations. However, the
delisting criteria also require that 15 of
the populations must be in secure
ownership, be at least one-half acre in
size, and show self-sustaining
populations for at least 7 years. At this
time, fewer than 10 populations can be
considered to be in secure ownership,
and only 3 of these populations have
been monitored for at least 7 years.
Although acreage of these secured
populations is large, because of the year-

to-year population fluctuations
demonstrated by this species, at this
time we can document that only one of
these three populations is viable and
self-sustaining for at least 7 years.
Therefore, we believe delisting this
species would be premature.
Consequently, on the basis of our
review of the best available scientific
and commercial data, we propose to
reclassify the Missouri bladderpod from
endangered to threatened under the Act.

Available Conservation Measures

Conservation measures provided to
species listed as endangered or
threatened under the Act include
recognition, recovery actions,
requirements for Federal protection, and
prohibitions against certain activities.
Recognition through listing results in
public awareness and conservation
actions by Federal, State, tribal, and
local agencies, private organizations,
and individuals. The Act provides for
possible land acquisition and
cooperation with the States and requires
that recovery plans be developed for all
listed species. The protection required
of Federal agencies and the prohibitions
against certain activities involving listed
plants are discussed below.

Section 7(a) of the Act, as amended,
requires Federal agencies to evaluate
their actions with respect to any species
that is proposed or listed as endangered
or threatened, and with respect to its
critical habitat if any is being
designated. Regulations implementing
this interagency cooperation provision
of the Act are codified at 50 CFR part
402. Section 7(a)(2) of the Act requires
Federal agencies to ensure that activities
they authorize, fund, or carry out are not
likely to jeopardize the continued
existence of the species or destroy or
adversely modify its critical habitat. If a
Federal action may affect a listed
species or its critical habitat, the
responsible Federal agency must enter
into consultation with us.

The Act and its implementing
regulations set forth a series of general
prohibitions and exceptions that apply
to all threatened plants. With respect to
Lesquerella filiformis, all prohibitions of
section 9(a)(2) of the Act, implemented
by 50 CFR 17.71 for threatened plants,
apply. These prohibitions, in part, make
it illegal for any person subject to the
jurisdiction of the United States to
import or export, transport in interstate
or foreign commerce in the course of a
commercial activity, sell or offer for sale
in interstate or foreign commerce, or
remove and reduce the species to
possession from areas under Federal
jurisdiction. In addition, for plants
listed as endangered, the Act prohibits
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malicious damage or destruction on
areas under Federal jurisdiction and the
removal, cutting, digging up, or
damaging or destroying of such plants
in knowing violation of any State law or
regulation, or in the course of violating
State criminal trespass law. Seeds from
cultivated specimens of threatened
plants are exempt from these
prohibitions provided that their
containers are marked “Of Cultivated
Origin.” Certain exceptions to the
prohibitions apply to our agents and
State conservation agencies.

The Act and 50 CFR 17.72 also
provide for the issuance of permits to
carry out otherwise prohibited activities
involving threatened plants under
certain circumstances. Such permits are
available for scientific purposes and to
enhance the propagation or survival of
the species. For threatened plants,
permits also are available for botanical
or horticultural exhibition, educational
purposes, or special purposes consistent
with the purpose of the Act. We
anticipate that few trade permits would
ever be sought or issued for Lesquerella
filiformis because the plant is not in
cultivation or common in the wild.

This rule proposes to change the
status of Lesquerella filiformis at 50 CFR
17.12 from endangered to threatened. If
made final, this rule would formally
recognize that this species is no longer
in imminent danger of extinction
throughout all or a significant portion of
its range. Collection, damage, or
destruction of threatened plants on
Federal lands is prohibited, although in
appropriate cases a Federal endangered
species permit may be issued to allow
collection. Such activities on non-
Federal lands would constitute a
violation of section 9, if conducted in
knowing violation of State law or
regulations or in violation of State
criminal trespass law. Section 7 of the
Act would still continue to protect this
species from Federal actions that would
jeopardize its continued existence. We
are not aware of any otherwise lawful
activities being conducted or proposed
by the public that will be affected by
application of section 9 to this listing.

Finalization of this rule will not be an
irreversible action on the part of the
Service. Reclassifying Lesquerella
filiformis to endangered may be
considered if changes occur in
management, habitat, or other factors
that negatively alter the species’ status
or increase threats to its survival.

Questions regarding whether specific
activities will constitute a violation of
section 9 should be directed to the Field
Supervisor of the Service’s Columbia
Field Office (see the ADDRESSES section).
Requests for copies of the regulations

concerning listed plants and general
inquiries regarding prohibitions and
issuance of permits under the Act may
be addressed to the U.S. Fish and
Wildlife Service, BHW Federal
Building, 1 Federal Drive, Fort Snelling,
MN 55111 (phone 612/713-5350,
facsimile 612/713-5292).

Public Comments Solicited

We intend that any final action
resulting from this proposal will be as
accurate and as effective as possible.
Therefore, we solicit comments or
suggestions from the public, other
concerned governmental agencies, the
scientific community, industry, or any
other interested party concerning this
proposed rule. Our practice is to make
comments, including names and home
addresses of respondents, available for
public review during regular business
hours. In some circumstances, we will
withhold a respondent’s identity from
the rulemaking record, as allowable by
law. If you wish for us to withhold your
name or address, you must state this
request prominently at the beginning of
your comment. We will not consider
anonymous comments. We will make all
submissions from organizations or
businesses available for public
inspection in their entirety (see
ADDRESSES section). Comments are
particularly sought concerning:

(1) Biological, commercial trade, or
other relevant data concerning any
threat (or lack thereof) to this species;

(2) The location of any additional
populations of this species;

(3) Additional information concerning
the range, distribution, and population
size of this species; and

(4) Current or planned activities in the
subject range and their possible impacts
on the species.

In promulgating a final regulation on
this species, we will take into
consideration the comments and
additional information we receive. Such
communications may lead to a final
regulation that differs from this
proposal.

Public Hearing

The Act provides for a public hearing
on this proposal, if requested. Requests
must be filed by the date specified in
the DATES section above. Such requests
must be made in writing and addressed
to the Field Supervisor (see ADDRESSES
section).

Peer Review

In accordance with our policy
published in the Federal Register on
July 1, 1994 (59 FR 34270), we will seek
the expert opinions of at least three
appropriate and independent specialists

regarding this proposed rule. The
purpose of such review is to ensure that
our decisions are based on scientifically
sound data, assumptions, and analyses.
We will invite these peer reviewers to
comment, during the public comment
period, on the specific assumptions and
conclusions regarding the proposed
reclassification of Lesquerella filiformis.

Required Determinations
Executive Order 12866

Executive Order 12866 requires each
Federal agency to write regulations that
are easy to understand. We invite your
comments on how to make this proposal
easier to understand including answers
to questions such as the following: (1)
Is the discussion in the SUPPLEMENTARY
INFORMATION section of the preamble
helpful in understanding the proposal?
(2) Does the proposal contain technical
language or jargon that interferes with
its clarity? (3) Does the format of the
proposal (e.g., grouping and order of
sections, use of headings, paragraphing)
aid or reduce its clarity? What else
could we do to make the proposal easier
to understand?

Send a copy of any comments that
concern how we could make this
proposal easier to understand to Office
of Regulatory Affairs, Department of the
Interior, Room 7229, 1849 C Street,
NW., Washington, DC 20240. You may
also send the comments by e-mail to
Exsec@ios.doi.gov.

Paperwork Reduction Act

Office of Management and Budget
(OMB) regulations at 5 CFR 1320, which
implement provisions of the Paperwork
Reduction Act (44 U.S.C. 3501 et seq.)
require that Federal agencies obtain
approval from OMB before collecting
information from the public. An agency
may not conduct or sponsor, and a
person is not required to respond to, a
collection of information, unless it
displays a currently valid control
number. Implementation of this rule
does not include any collections of
information that require approval by
OMB under the Paperwork Reduction
Act. For additional information
concerning permit and associated
requirements for threatened species, see
50 CFR 17.72.

National Environmental Policy Act

We have determined that an
Environmental Assessment and
Environmental Impact Statement, as
defined under the authority of the
National Environmental Policy Act of
1969, need not be prepared in
connection with regulations adopted
pursuant to section 4(a) of the
Endangered Species Act of 1973, as
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amended. We published a notice
outlining our reasons for this
determination in the Federal Register
on October 25, 1983 (48 FR 49244).

Executive Order 13211

On May 18, 2001, the President issued
Executive Order 13211 on regulations
that significantly affect energy supply,
distribution, and use. Executive Order
13211 requires Federal agencies to
prepare Statements of Energy Effects
when undertaking certain actions. This
rule is not expected to significantly
affect energy supplies, distribution, or
use. Therefore, this action is not a

References Cited

A complete list of all references cited
herein, as well as others, is available
upon request from the Service’s
Columbia, MO, Field Office (see
ADDRESSES section).

Author

The primary author of this proposed
rule is Paul M. McKenzie, Ph.D. (see
ADDRESSES section).

List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements,
Transportation.

I, title 50 of the Code of Federal
Regulations, as set forth below:

PART 17—[AMENDED]

1. The authority citation for part 17
continues to read as follows:

Authority: 16 U.S.C. 1361-1407; 16 U.S.C.
1531-1544; 16 U.S.C. 4201-4245; Pub. L. 99—
625, 100 Stat. 3500; unless otherwise noted.

2. Section 17.12(h) is amended by
revising the entry for “Lesquerella
filiformis” under FLOWERING PLANTS
to read as follows:

§17.12 Endangered and threatened plants.

significant action, and no Statement of . . * * * * *
. . Proposed Regulation Promulgation
Energy Effects is required. ) (h) * * *
Accordingly, we hereby propose to
amend part 17, subchapter B of Chapter
Species P ; ; Critical Special
Historic range Family Status  When listed habitat rules
Scientific name Common name
* * * * * * *
FLOWERING PLANTS
* * * * * * *
Lesquerella filiformis ~ Missouri bladderpod U.S.A. (AR, MO) ..... Brassicaceae .......... T 253, NA NA
* * * * * * *

Dated: April 16, 2003.
Steve Williams,
Director, Fish and Wildlife Service.
[FR Doc. 03—14355 Filed 6—-9-03; 8:45 am]
BILLING CODE 4310-55-P
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DEPARTMENT OF AGRICULTURE
Food and Nutrition Service

Agency Information Collection
Activities: Proposed Collection;
Comment Request—Pilot-Testing of
WIC Staffing Administrative Data
Collection Process

AGENCY: Food and Nutrition Service,
USDA.

ACTION: Notice.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, the
Food and Nutrition Service (FNS)
invites the general public and other
interested parties to comment on a
proposed pilot test of a potential new
administrative data collection system
for the Special Supplemental Nutrition
Program for Women, Infants, and
Children (WIC). The proposed pilot-
testing described in this notice is part of
FNS’ larger effort to address the long
term staffing challenges confronting the
WIC Program’s ability to provide quality
nutrition services. This effort by FNS is
in response to a General Accounting
Office (GAO) recommendation that
resulted in part from the concerns
expressed by WIC state and local
agencies and other program
stakeholders that Nutrition Services and
Administration (NSA) funding has not
kept pace with the challenges and costs
of program operations and
administration.

DATES: To be assured of consideration,
comments must be received on or before
August 11, 2003.

ADDRESSES: Comments may be sent to
Ed Herzog, Office of Analysis, Nutrition,
and Evaluation, Food and Nutrition
Service, U.S. Department of Agriculture,
3101 Park Center Drive, Alexandria, VA
22302. Comments may also be faxed to
the attention of Mr. Herzog at 703—-305—
2576. The Internet address is:
edward.herzog@fns.usda.gov.

We are soliciting comments on (a)
whether the proposed collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information shall have practical utility;
(b) the accuracy of the agency’s estimate
of the burden of the proposed collection
of information, including the validity of
the methodology and assumptions used;
(c) ways to enhance the quality, utility,
and clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology.

All written comments will be open for
public inspection at the office of the
Food and Nutrition Service during
regular business hours (8:30 a.m. to 5
p-m., Monday through Friday) at 3101
Park Center Drive, Alexandria, Virginia
22302, Room 1006.

All responses to this notice will be
summarized and included in the request
for Office of Management and Budget
(OMB) approval. All comments will be
a matter of public record.

All submitted comments should refer
to the title of this proposal.

FOR FURTHER INFORMATION CONTACT:
Edward Herzog at 703—305-2137.
SUPPLEMENTARY INFORMATION:

Title: Pilot-testing of WIC Staffing
Administrative Data Collection Process.

OMB Number: Not yet assigned.

Expiration Date: N/A.

Type of Request: New collection of
information.

Abstract: The William F. Goodling
Child Nutrition Reauthorization Act of
1998 (Pub. L. 105-336) directed GAO to
assess various aspects of NSA funding
of the WIC program. The request was
motivated by the concerns of WIC state
and local agencies and other program
stakeholders that the NSA funding had
not kept pace with the challenges and
costs of program operations and
administration.

In December 2001, GAO released their
fifth and final report on this subject,
Food Assistance: WIC Faces Challenges
in Providing Nutrition Services (GAO—
02-142). One of the key challenges
noted in the report concerned the
recruitment and retention of skilled
staff.

In the report, GAO confirmed a
widely recognized concern in the WIC

community that many local WIC
agencies are reporting a shortfall in the
number of professional staff available to
the Program and difficulty acquiring
professional staff members. For
example, the 1998 WIC Participant and
Program Characteristics report found
that 30 percent of local WIC agencies
serving over 40 percent of WIC
participants reported having too few
professional staff members. About half
of the agencies reported having
difficulty recruiting and hiring staff.
GAO estimated that in Federal Fiscal
Year 1998, between 5 to 15 percent of
local WIC agencies did not have a
nutritionist or dietitian on staff. The
GAQO report cites one WIC Director who
suggested that the problem might
worsen because WIC’s workforce is
aging and large numbers of WIC
professionals are expected to retire in
the next few years.

The WIC Program community, at the
national and state level, and the
professional nutrition community have
also registered concern about the
staffing issues currently facing the WIC
program and interest in identifying
staffing charac